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 This matter came before the Court for a Contested Omnibus Hearing on May 21, 

2013 at the Dakota County Judicial Center, City of Hastings, State of Minnesota.  

 Charles A. Ramsay, Esq., appeared with and on behalf of Defendant Daniel 

Christian Nielsen. Christine Casselius, Assistant City Attorney for the City of Apple 

Valley, appeared on behalf of the State. 

 The issue presented to the Court was whether the recent decision of the United 

States Supreme Court in Missouri v. McNeely requires the suppression of Defendant’s 

breath test on the grounds that a warrant was required.  

By agreement of counsel, no testimony was presented at the hearing. The issues 

were submitted for determination based upon: (1) the police reports, (2) a stipulation to 

the fact that no officer involved ever contemplated obtaining a warrant authorizing the 

breath test, and (3) a stipulation to the fact that Defendant agreed to take the breath test 

only because he was told that the law required him to submit to a test and refusal to do 

so is a crime.   

The record remained open after hearing to allow submissions by Counsel. The 

last submission was received on June 5, 2013.  



 Based upon the submissions of Counsel, the Court makes the following: 

FINDINGS OF FACT 

1. On Saturday June 16, 2012 at approximately 11:30 p.m., Apple Valley Police 

received a report of a two-car accident with injuries at the location of Galaxie 

Avenue and 132nd Street. See Incident Recall Report; see also Incident Report of 

Sergeant James Gummert (Gummert’s Report), p. 2; Supplemental Report of 

Officer Jeff Weber (Weber’s Report).  

2. At approximately 11:31 p.m., Sgt. Gummert, Officer Brian Bone and Officer Jeff 

Weber were dispatched to the scene of the accident. Id.  

3. At approximately 11:35 p.m. Sgt. Gummert arrived at the scene. Recall Report; 

Gummert’s Report, p. 2.  

4. Upon arrival, Sgt. Gummert observed extensive damage to the subject vehicles. 

Id. One of the vehicles was unoccupied. Id. The other vehicle was occupied by a 

female driver (hereinafter “K.M.”). Id. Gummert observed that K.M. appeared to 

have possible injuries as a result of the accident. Id.  

5. While paramedics were administering care to K.M., Sgt. Gummert spoke with 

bystanders in an attempt to locate the driver of the unoccupied vehicle. Id. A 

male, later identified as Daniel Christian Nielsen (Defendant), told Gummert he 

was the driver of that vehicle. Id.  

6. While speaking with Defendant, Sgt. Gummert detected a strong odor of alcohol 

emanating from Defendant’s breath. Id. He observed Defendant had watery, 

blood-shot eyes, mumbled speech and swayed balance. Id.; see also DWI 

Report. He also noted Defendant had marks on the side of his head that 



appeared to have been caused by the accident. Gummert’s Report, p. 2. 

Gummert asked a medic to examine Defendant’s condition before speaking with 

Defendant further. Id. 

7. While Defendant was being examined, Sgt. Gummert made contact with an 

individual identified as Adam Garcia (Garcia). Id., p. 3. Garcia told Gummert he 

was the owner of the unoccupied vehicle. Id. He stated he was a passenger in 

the vehicle at the time of the accident and Defendant was the driver. Id. 

8. Officer Jeff Weber spoke to two witnesses at the scene. See Weber’s Report. 

The witnesses stated that Defendant was driving the vehicle eastbound on 132nd 

Street when he failed to stop for the stop sign at the intersection with Galaxie 

Avenue and drove in front of the other vehicle, causing the accident. Id.; see also 

Accident Report. Officer Weber took photographs of the subject vehicles. Id. 

9. Officer Brian Bone completed an Accident Report. See Accident Report. In that 

Report, Officer Bone noted that both K.M. and Defendant had minor injuries. Id.  

10. A paramedic determined that Defendant did not require medical treatment. 

Gummert’s Report, p. 3. Sgt. Gummert then resumed speaking with Defendant. 

Id.  

11. Defendant admitted to Sgt. Gummert that he had consumed alcoholic beverages 

prior to driving that evening. Id. He said he consumed his last alcoholic beverage 

at least one hour earlier. Id.  

12. Defendant consented to field sobriety testing, including the horizontal-gaze 

nystagmus test, one-leg stand, walk and turn and preliminary breath test (PBT). 



Id.; DWI Report. Defendant performed poorly on all tests. DWI Report. The PBT 

indicated a blood alcohol concentration (BAC) of .20. Id.; Gummert’s Report, p. 3.  

13. Defendant was placed under arrest for Driving While Impaired (DWI) and was 

transported to the Apple Valley Police Department. Id. K.M. was transported to 

United Hospital for further evaluation. Id. Both vehicles were towed. See Accident 

Report.  

14. At 12:01 a.m., Sgt. Gummert began reading the Minnesota Motor Vehicle Implied 

Consent Advisory (the Advisory) to Defendant. Id.; see also Advisory form. 

Pursuant to the Advisory, Gummert told Defendant that Minnesota law required 

him to submit to a BAC test. See Advisory form, ¶ 1. Gummert also told 

Defendant it was a crime to refuse a test. Id., ¶ 2. Gummert did not read the third 

paragraph of the Advisory, which states: “Because I also have probable cause to 

believe you violated the criminal vehicular homicide or injury laws, a test will be 

taken with or without your consent.” Id., ¶ 3. 

15. After the Advisory, Defendant stated that he understood his rights and wanted to 

speak with an attorney. Id.; Gummert’s Report, p. 3.  

16. At 12:02 a.m., Defendant was provided with a telephone and several telephone 

directories. Gummert’s Report, p. 3. After one unsuccessful attempt to contact an 

attorney, he called his mother. Id. His mother then contacted an attorney who 

called the police station within minutes of Defendant’s first attempt to reach 

counsel. Id. The attorney advised Defendant that Minnesota law required him to 

take a BAC test and he would be charged with an additional crime if he refused. 

Stipulated fact.  



17. At 12:48 a.m., Defendant ended his telephone consultation. Advisory form.  

18. Defendant then agreed to take a breath test. Id. He consented to the test only 

because Sgt. Gummert and his attorney told him the law required him to do so 

and he would be charged with an additional crime if he refused. Stipulated fact; 

See also Advisory form, ¶¶ 1-2.  

19. None of the officers involved ever contemplated obtaining a warrant authorizing 

the breath test. Stipulated fact.  

20. At 12:59 a.m. and 1:03 a.m., Defendant provided breath samples for the 

DataMaster Terminal (DMT). See DMT Report; Gummert’s Report, p. 3. The 

DMT reported an alcohol concentration of .23. Id.  

21. Sgt. Gummert Mirandized Defendant. Gummert’s Report, p. 3. Defendant stated 

that he understood his rights but did not wish to provide a statement. Id. After 

completion of the booking process, Defendant was released to the custody of his 

mother. Id.  

22. On August 16, 2012, Officer Nick Francis obtained K.M.’s medical records from 

United Hospital. See Supplemental Report of Officer Nick Francis. Based upon a 

review of those records, Officer Francis concluded that K.M.’s injuries were not 

“substantial or great.” Id.   

23. Defendant is charged with the following six counts: (1) Criminal Vehicular 

Operation While Under the Influence of Alcohol; (2) Criminal Vehicular Operation 

With an Alcohol Concentration of .08 or More, as measured within two hours of 

the time of driving, and caused bodily harm; (3) Third Degree DWI With an 

Alcohol Concentration of .20 or more, as measured at the time or within two 



hours of the time of driving; (4) Fourth Degree DWI; (5) Fourth Degree DWI With 

an Alcohol Concentration of .08 or More, as measured at the time or within two 

hours of the time of driving; and (6) Careless Driving. See Complaint.  

24. Defendant moved to suppress the breath test. In his Memorandum, he argues 

the result of the test was obtained illegally because it was not supported by a 

warrant, exigent circumstances or voluntary consent, in violation of the Fourth 

Amendment of the United States Constitution and Article I, Section 10 of the 

Minnesota Constitution. He contends the circumstances surrounding the search 

neither prevented the officers from obtaining a warrant nor made it imprudent to 

do so. He requests that the Court find his consent to the test was coerced by the 

officer telling him he was required to consent by law and refusal to consent is a 

crime. Those warnings were confirmed by the attorney Defendant consulted, who 

advised him he would be charged with an additional crime if he refused to take a 

test.  

25. On May 21, 2013, the State submitted its Memoranda in Opposition to 

Suppression and the police reports. The Court reviewed all submissions that 

same day and determined that, in light of Missouri v. McNeely, 1 Defendant’s 

consent was invalid and testimony from Sgt. Gummert was needed to reach a 

fair determination of whether exigent circumstances justified the warrantless 

search.  

                                                 
1
 133 S. Ct. 1552, 1568 (2013) (Holding, in the context of a warrantless blood-draw for the purpose of BAC testing, 

“that in drunk-driving investigations, the natural dissipation of alcohol in the bloodstream does not constitute an 
exigency in every case sufficient to justify conducting a blood test without a warrant.”) 

 



26. Also that same day, the Court sent an email to Counsel for the parties in which it 

requested testimony from Sgt. Gummert and proposed hearing dates for his 

testimony. See attached email correspondence. The Court provided a list of 

inquiries it believed helpful to its determination. Id. In summary, the topics of 

those inquiries include: his knowledge of the status of K.M.’s condition at the time 

of his request to breath-test Defendant; his knowledge, experience and 

personal/departmental practices regarding processes for obtaining warrants after 

business hours; and his reasoning for not reading paragraph three of the 

Advisory.2 See attached email correspondence.  

27. Later the same day, the Defense responded with proposed dates for a hearing. 

The State indicated it would propose dates after coordinating schedules with Sgt. 

Gummert. 

28. On June 5, 2013, the Court received a letter from Michael Molenda, City Attorney 

for the City of Apple Valley, declining the Court’s request for testimony from Sgt. 

Gummert and stating, in part:  

It is our position that the answers you seek are not relevant to this 
case. The Sergeant did not need a warrant. [Defendant] consented 
to the search when he freely decided to drive his vehicle [and] … 
expressed his consent to Sergeant Gummert after consulting with 
an attorney.  
 
…. A breath test is not an unreasonable search, as exhalation, like 
urination, is a natural occurrence, unlike a blood draw, and 
therefore under Mell [v. Comm’r of Pub. Safety, 757 N.W.2d 711 
(Minn. Ct. App. 2008)], not subject to a warrant.  
 
The fact that an intrusion is negligible is of central relevance to 
determining reasonableness of a search. Contrast Missouri v. 
McNeely, 133 S. Ct. 1552, 1554 (2013), wherein the U.S. Supreme 

                                                 
2
 Paragraph three of the Advisory states: “Because I also have probable cause to believe you violated the criminal 

vehicular homicide or injury laws, a test will be taken with or without your consent.”  



Court found a vein puncture to draw blood to be intrusive with 
Maryland v. King[,] 569 U.S. ___ (2013) where the same Court 
found a buccal swab of the interior of the mouth to be a gentle 
process requiring nonsurgical intrusion beneath the skin. The gist of 
McNeely is the general rule for the need of a warrant for intrusive 
blood searches; the gist of King is that a non-intrusive search is 
reasonable upon articulable suspicion and without need for a 
warrant. 
 

 See letter to the Court, filed June 5, 2013.   

29. After receiving the State’s letter on June 5, 2013, the Court deemed the record 

closed.  

ORDER 

1. The breath test is suppressed. 

2. The following charges are DISMISSED:  

Count Two: Criminal Vehicular Operation–.08 or More  
(Minn. Stat. § 609.21, subd. 1(4)) 

 
Count Three: Third Degree DWI–.20 or More 

(Minn. Stat. § 169A.20, subd. 1(1)) 
 

Count Five: Fourth Degree DWI–.08 or More 
(Minn. Stat. § 169A.20, subd. 1(5)) 

 
3. The remaining Counts shall proceed to Trial as previously scheduled for June 17, 

2013, 9:00 a.m., at the Dakota County Judicial Center, Hastings, Minnesota. 

4. The attached Memorandum is incorporated by reference.  

Dated: June 14, 2013    BY THE COURT: 

 
 
       _________________________ 
       Patrice K Sutherland 
       JUDGE OF DISTRICT COURT 
 
 
 



MEMORANDUM 
 

The United States and Minnesota Constitutions guarantee that “[t]he right of the 

people to be secure in their persons…against unreasonable searches and seizures, 

shall not be violated….” U.S. Const. amend. IV; Minn. Const. art. I, § 10. A 

constitutionally “unreasonable” search is a search conducted without a warrant. State v. 

Shriner, 751 N.W.2d 538, 541 (Minn. 2008) (Warrantless searches are “presumptively 

unreasonable.”) cert. denied (Jan. 21, 2009). But since “the ultimate touchstone of the 

Fourth Amendment is reasonableness[,]…the warrant requirement is subject to certain 

exceptions.” Id. Those exceptions “are few in number and carefully delineated.” United 

States v. U.S. Dist. Court, 407 U.S. 297, 318 (1972) (citations omitted). “[I]n general, 

they serve the legitimate needs of law enforcement officers to protect their own well-

being and preserve evidence from destruction.”  

The State bears the burden to show a warrantless search was justified by a 

recognized exception to the warrant requirement. State v. Lussier, 770 N.W.2d 581, 586 

(Minn. App. 2009) (citing State v. Metz, 422 N.W.2d 754, 756 (Minn. App. 1988). Failure 

to meet that burden will render the evidence seized by the warrantless search 

inadmissible. State v. Olson, 634 N.W.2d 224, 229 (Minn. App. 2001). (citing Wong Sun 

v. United States, 371 U.S. 471, 488, 83 S.Ct. 407, 417, 9 L.Ed.2d 441 (1963)). 

The relevant and identified exceptions in this case are exigent circumstances and 

consent.  

Pursuant to the exception of exigency, a search warrant is not required if exigent 

circumstances are present, such that the delay involved in obtaining a warrant would 

have such grave consequences that immediate action is required or justified. Shriner, 

http://web2.westlaw.com/find/default.wl?mt=Minnesota&db=595&rs=WLW13.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2019234242&serialnum=2016220969&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=1B8D57A4&referenceposition=541&utid=1
http://elibraries.westlaw.com/find/default.wl?mt=59&db=595&findtype=Y&tc=-1&rp=%2ffind%2fdefault.wl&spa=000124217-3000&ordoc=2019622027&serialnum=1988053138&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=7197CBED&referenceposition=756&rs=EW1.0
http://web2.westlaw.com/find/default.wl?mt=Minnesota&db=595&rs=WLW13.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2020795899&serialnum=2001832138&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=CD0D17F5&referenceposition=229&utid=1
http://elibraries.westlaw.com/find/default.wl?mt=59&db=708&tc=-1&rp=%2ffind%2fdefault.wl&sp=000124217-3000&findtype=Y&ordoc=2001832138&serialnum=1963125280&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=6A4DFCD0&referenceposition=417&rs=EW1.0
http://web2.westlaw.com/find/default.wl?mt=Minnesota&db=595&rs=WLW13.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2019234242&serialnum=2016220969&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=1B8D57A4&referenceposition=541&utid=1


751 N.W.2d at 541; State v. Hummel, 483 N.W.2d 68 (Minn. 1992). It is when exigent 

circumstances render the needs of law enforcement so compelling that a warrantless 

search is constitutionally reasonable.  

Before the United States Supreme Court’s decision in Missouri v. McNeely, 

Minnesota Courts recognized two types of exigent circumstances: (1) a single factor 

exigency, and (2) absent a single factor exigency, a totality of the circumstances test. 

State v. Gray, 456 N.W.2d 251, 256 (Minn. 1990). In State v. Shriner, the Minnesota 

Supreme Court pronounced a single-factor exigency applicable to DWI cases: 

[N]atural dissipation of alcohol in the blood creates single-factor exigent 
circumstances that will justify the police taking a warrantless, 
nonconsensual blood draw from a defendant, provided that the police 
have probable cause to believe that defendant committed criminal 
vehicular operation. 

 
751 N.W.2d 538, 545 (Minn. 2008). The decision was limited to cases involving criminal 

vehicular operation. Id. at 545, FN 7. The limitation was lifted by State v. Netland, where 

the Minnesota Supreme Court held: 

[E]xigency does not depend on the underlying crime rather, the 
evanescent nature of the evidence creates the conditions that justify a 
warrantless search. It is the chemical reaction of alcohol in the person’s 
body that drives the conclusion on exigency, regardless of the criminal 
statute under which the person may be prosecuted. 

 
762 N.W.2d 202, 213 (Minn. 2009). Under Netland, a warrant for chemical testing is not 

required where police have probable cause to believe a person is or was driving while 

intoxicated because of the single exigency of the natural dissipation of alcohol in the 

body. Id. at 213-14.  

On April 17, 2013, The United States Supreme Court pronounced in McNeely 

“that in drunk-driving investigations, the natural dissipation of alcohol in the bloodstream 

http://web2.westlaw.com/find/default.wl?mt=Minnesota&db=595&rs=WLW13.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2019234242&serialnum=2016220969&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=1B8D57A4&referenceposition=541&utid=1
http://elibraries.westlaw.com/find/default.wl?mt=59&db=0000595&findtype=Y&tc=-1&rp=%2ffind%2fdefault.wl&spa=000124217-3000&ordoc=0284583590&serialnum=1992076609&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EE933434&rs=EW1.0


does not constitute an exigency in every case sufficient to justify conducting a blood test 

without a warrant.” 133 S. Ct. 1552, 1568 (2013). Rather, “exigency must be determined 

case by case based on the totality of the circumstances.” Id. at 1556. The opinion 

overruled the single exigency exception of alcohol dissipation upheld in State v. 

Netland, 766 N.W.2d 202 (Minn. 2009) and State v. Shriner, 751 N.W.2d 538 (Minn. 

2008). A court must now evaluate the totality of the circumstances presented by the 

facts of a particular case to determine whether an exigency existed.  

This Court can find no rationale to treat a breath test substantially different than a 

blood test for the purposes of the Fourth Amendment to the United States Constitution 

or Article I, Section 10 of the Minnesota Constitution. Although McNeely dealt with a 

non-consensual blood draw, the issue presented is not limited to those specific facts. 

The Fourth Amendment is a personal right, the protections of which may be invoked by 

showing that a person “has an expectation of privacy in the place searched, and that his 

expectation is reasonable.” Minnesota v. Carter, 525 U.S. 83, 88 (1998); State v. 

Heaton, 812 N.W.2d 904, 907 (Minn. App. 2012). Where a search involves a bodily 

intrusion, there is a heightened expectation of privacy. State v. Campbell, 161 N.W.2d 

47, 54 (Minn. 1968) (“absent unusual circumstances, an intrusion upon the body of a 

citizen should properly be made only by authority of a warrant”); Schmerber v. 

California, 384 U.S. 757, 769-70 (1966) (“Search warrants are ordinarily required for 

searches of dwellings, and absent an emergency, no less could be required where 

intrusions into the human body are concerned.”). The expectation is further heightened 

when the search involves the taking of a biological specimen from a suspect for use in a 

criminal prosecution – such a search requires full constitutional protection: 



[U]nless the privacy expectation of a person who has been charged and is 
awaiting the disposition of the charge is different from the privacy 
expectation of a person who was charged but the charge was dismissed 
or the person was found not guilty, we see no basis for concluding that the 
state's interest in taking a biological specimen from a person solely 
because the person has been charged outweighs the person's right to 
privacy. And because a person who has been charged is presumed 
innocent until proved guilty, we see no basis for concluding that before 
being convicted, a charged person's privacy expectation is different from 
the privacy expectation of a person who was charged but the charge was 
dismissed or the person was found not guilty. 
 

In Re Welfare of C.T.L., 722 N.W.2d 484, 491-92 (Minn. App. 2006); see also State v. 

Hardy, 577 N.W.2d 212 (Minn. 1998) (holding that the simple act of asking a suspect to 

open his mouth to search for drugs constituted a search under the Fourth Amendment, 

triggering the need for a search warrant, unless an exception to the warrant requirement 

existed).  

Moreover, both the United States and Minnesota Supreme Courts have explicitly 

held that a breath test constitutes a “search” entitled to constitutional protection. See 

Skinner v. Railway Labor Executives' Ass'n, 489 U.S. 602, 617 (1989). In Skinner, the 

United States Supreme Court stated:  

In light of our society's concern for the security of one's person … it is 
obvious that this physical intrusion [a blood draw], penetrating beneath the 
skin, infringes an expectation of privacy that society is prepared to 
recognize as reasonable. The ensuing chemical analysis of the sample … 
is a further invasion of … privacy interests. Much the same is true of the 
breath-testing procedures …. Subjecting a person to a breathalyzer test, 
which generally requires the production of alveolar or “deep lung” breath 
for chemical analysis implicates similar concerns about bodily integrity 
and, like the blood-alcohol test we considered in Schmerber, should also 
be deemed a search. 

 
Id. at 616 (citations omitted); see also State v. Netland, 762 N.W.2d 202, 212 (Minn. 

2009) (“[t]aking a sample of an individual’s breath constitutes a search for purposes of 

the Fourth Amendment.” (quoting Skinner, supra).  

http://web2.westlaw.com/find/default.wl?mt=Minnesota&db=708&rs=WLW13.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2019234242&serialnum=1989042023&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=1B8D57A4&referenceposition=1413&utid=1
http://elibraries.westlaw.com/find/default.wl?mt=59&tc=-1&rp=%2ffind%2fdefault.wl&sp=000124217-3000&findtype=Y&ordoc=1989042023&serialnum=1966131595&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=E3CA3F49&rs=EW1.0


Accordingly, McNeely and Netland instruct officers seeking to test the blood, 

breath or urine of a DWI suspect: if a warrant for a blood, breath or urine test can 

reasonably be obtained “without significantly undermining the efficacy of the search, the 

Fourth Amendment mandates that they do so.” 133 S. Ct. at 1561 (citing McDonald v. 

United States, 335 U.S. 451, 456 (1948)). And courts are instructed that they 

“cannot…excuse the absence of a search warrant without a showing by those who seek 

exemption from the constitutional mandate that the exigencies of the situation made [the 

warrantless search] imperative.” Id.  

I. The Warrantless Search Was Not Justified By Exigent Circumstances. 

The State cannot meet its burden to prove exigent circumstances. It is 

undisputed that obtaining a warrant was never even contemplated by any officer. There 

is scant evidence and no testimony to support a finding of any special circumstance, 

from an objective view, that prevented an officer from reasonably obtaining a warrant. 

Confined to this record, the facts show the police had ample opportunity to obtain a 

warrant without significantly impacting the investigation. Gummert was on scene within 

five minutes of the initial report of the accident. He had the assistance of two other 

officers, paramedics, a private towing company, and witnesses. Although the scene 

presented a two-car accident and personal injuries, these facts did not create an 

exigency in this case. Defendant’s injuries were minor and did not require treatment. 

K.M.’s injuries were also minor and being attended to by paramedics. Several 

witnesses, including the passenger of Defendant’s vehicle, were able to identify 

Defendant as the driver and describe how the accident occurred. Defendant was 

cooperative with questioning and field sobriety tests. More significantly, Petitioner’s PBT 



result was .20 – well over the legal limit and thus negating any concern his BAC would 

dissipate below the legal limit before a warrant could be obtained.  

Approximately one hour and eighteen minutes passed between the report of the 

accident and Defendant’s agreement to take the breath test. Forty-six minutes of that 

time is attributed to Defendant’s phone-time. The Court cannot find that this fact created 

an exigency under the totality of the circumstances. It is the State’s burden to prove 

exigent circumstances. Without testimony from Sgt. Gummert, the Court must conclude 

that Gummert could have reasonably obtained a warrant during this delay, either under 

Minn. R. Crim. P. 36 (providing for telephonic warrant requests) or through the 

assistance of another officer.  

Accordingly, the warrantless urine test cannot be sustained by the exigent 

circumstances exception.  

II. Petitioner’s Consent To The Warrantless Search Was Invalid. 

A warrant is not required when the person to be searched consents to the 

search. United States v. Dennis, 625 F.2d 782 (8th Cir. 1980); State v. Hanley, 363 

N.W.2d 735, 738 (Minn. 1985). But consent is a “jealously and carefully drawn” 

exception to the warrant requirement. Georgia v. Randolph, 547 U.S. 103, 109 (2006) 

(quoting Jones v. United States, 357 U.S. 493, 499, 78 S.Ct. 1253, 2 L.Ed.2d 1514 

(1958)). Thus, for the exception to apply, consent must be voluntary. The test requires 

“the most careful scrutiny” of police conduct. Bustamonte, 412 U.S. at 225. Consent is 

voluntary if it is “the product of an essentially free and unconstrained choice by its 

maker, rather than the product of duress or coercion, express or implied.” Schneckloth 

v. Bustamonte, 412 U.S. 218, 222, 93 S. Ct. 2041, 2043–44, 36 L.Ed.2d 854 (1973); 

http://web2.westlaw.com/find/default.wl?mt=Minnesota&db=595&rs=WLW13.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2019234242&serialnum=1985107914&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=1B8D57A4&referenceposition=738&utid=1
http://web2.westlaw.com/find/default.wl?mt=Minnesota&db=595&rs=WLW13.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2019234242&serialnum=1985107914&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=1B8D57A4&referenceposition=738&utid=1
http://elibraries.westlaw.com/find/default.wl?mt=59&db=708&tc=-1&rp=%2ffind%2fdefault.wl&sp=000124217-3000&findtype=Y&ordoc=2008732110&serialnum=1958121479&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=AACDA036&rs=EW1.0
http://elibraries.westlaw.com/find/default.wl?mt=59&db=708&tc=-1&rp=%2ffind%2fdefault.wl&sp=000124217-3000&findtype=Y&ordoc=2008732110&serialnum=1958121479&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=AACDA036&rs=EW1.0
http://elibraries.westlaw.com/find/default.wl?mt=59&db=708&tc=-1&rp=%2ffind%2fdefault.wl&sp=000124217-3000&findtype=Y&ordoc=2029316433&serialnum=1973126405&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=7DFADECC&referenceposition=2043&rs=EW1.0
http://elibraries.westlaw.com/find/default.wl?mt=59&db=708&tc=-1&rp=%2ffind%2fdefault.wl&sp=000124217-3000&findtype=Y&ordoc=2029316433&serialnum=1973126405&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=7DFADECC&referenceposition=2043&rs=EW1.0


State v. Dezso, 512 N.W.2d 877, 880 (Minn. 1994) (Consent must be “received, not 

extracted.”); State v. High, 176 N.W.2d 637, 639 (Minn. 1970) (“Consent must be the 

product of more than mere submission to legal authority.”). The ultimate question is 

whether the individual's will has been overborne and his capacity for self-determination 

critically impaired, such that his consent to search must have been involuntary. U.S. v. 

Quintero, 648 F.3d 660 (8th Cir. 2011). The question of voluntariness is determined by 

the totality of the circumstances. Schneckloth, 412 U.S. at 224-227. The government 

bears the burden to prove by a preponderance of the evidence that consent to search 

was freely given. U.S. v. Golinveaux, 611 F.3d 956 (8th Cir. 2010). 

The State asserts that no warrant was required because Defendant impliedly 

consented to chemical testing in accordance with Minnesota's Implied Consent statute, 

and then explicitly confirmed that consent in response to Sgt. Gummert’s request to 

submit to chemical testing.   

Minn. Stat. § 169A.51, subd. 1 (a)-(b) provides that any person who drives a 

motor vehicle in Minnesota consents to chemical testing of the person’s blood, breath or 

urine when an officer has probable cause to believe the person was driving while 

impaired and the person has been lawfully arrested for DWI. Before an officer may 

request a person to submit to chemical testing, the person must be informed by a 

reading of the Advisory that:  (1) Minnesota law requires the person to submit to a test 

and (2) refusal to take a test is a crime. See Minn. Stat. § 169A.51, subd. 2(1)-(2). A 

person who refuses testing is subject to significant civil and criminal consequences. See 

Minn. Stat. §§ 169A.52, subd. 3(a) (revoking driving privileges for test refusal), .20, 
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subd. 2 (making test refusal a crime), .25–.26 (penalizing criminal test refusal as a gross 

misdemeanor).  

In Netland, the Minnesota Supreme Court rejected the notion of an implied-

consent exception to a warrantless chemical test, stating that “a state-created privilege 

‘cannot be made to depend upon the surrender of a right created and guaranteed by the 

federal Constitution.’” 742 N.W.2d at 214 (quoting Frost v. R.R. Comm’n, 46 S. Ct. 605, 

608 (1926)); see also State, Dept. of Highways v. Beckey, 291 N.W.2d 483 (Minn. 

1971) (“the statute does not give the police the authority to administer the…urine test 

without the driver’s actual consent.”). “Because an individual does not have the right to 

say no to a chemical test and, indeed, is subject to criminal penalties for doing so, the 

"consent" implied by law is insufficiently voluntary for Fourth Amendment purposes." 

Netland, 742 N.W.2d at 214.  

The Netland Court did not rely on the consent exception but instead relied on the 

single-factor exigency, which was abrogated by McNeely. Reading Netland in light of 

McNeely, the following principles emerge: (1) consent obtained by a threat of criminal 

prosecution is not given freely and voluntarily, and (2) Minnesota’s Implied Consent 

Statute penalizes a test refusal when the request to search is lawfully made (i.e., 

supported by probable cause and a warrant or exception to the warrant requirement). 

Id. at 207.  

The fact Defendant agreed to take the breath test does not establish voluntary 

consent because mere “acquiescence to a claim of lawful authority” is not enough to 

establish consent. Bumper v. North Carolina, 391 U.S. 543, 548–49, 88 S.Ct. 1788, 20 

L.Ed.2d 797 (1968). In reality, Defendant’s “consent” did little more than mask the 
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coercive nature of the situation. Consent obtained by psychological coercion may 

render consent involuntary under the totality of the circumstances even if no overt 

pressure or force is applied. See e.g. Sokolov v. Village of Freeport, 52 N.Y.2d 341, 438 

N.Y.S.2d 257, 420 N.E.2d 55 (1981) (landlord's consent to search involuntary when 

ordinance conditioned permit to rent property on owner's consent to warrantless 

inspection); U.S. v. Bolin, 514 F.2d 554 (7th Cir. 1975) (finding consent involuntary 

when the police told the defendant that they would not arrest his girlfriend if he would 

consent to a search). Being so constrained, Defendant’s agreement to submit to the 

warrantless breath test was nothing more than mere acquiescence to apparent legal 

authority.  

Defendant was “asked” to submit to a chemical test and was then told it would be 

illegal for him to refuse. Defendant had the following “choices”: (1) relinquish his 

constitutional rights to be free from an unreasonable search (i.e., a warrantless search 

unsupported by any exigent circumstance) or exercise that right and be punished with 

an additional crime. This is a classic game of “heads I win; tails you lose.” The coercive 

nature of Sgt. Gummert’s power was clear. Defendant reasonably believed he could not 

refuse testing – in fact, he correctly believed it would be a crime for him to do so. Being 

so constrained, Defendant submitted to an otherwise unlawful search. “[W]hen an 

encounter becomes coercive, when the right to say no to a search is compromised by a 

show of official authority ... the Fourth Amendment intervenes.” See Dezso, 512 N.W.2d 

at 880. And so it shall in this case.  

Because Defendant was placed in such a situation that he believed he had no 

right to refuse the test, the Court must find his consent involuntary and in violation of the 
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United States Constitution and Article I, Section 10 of the Minnesota Constitution. See 

Florida v. Bostick, 111 S. Ct. 238 (1991); Bumper v. North Carolina, 391 U.S. 543, 549-

50 (1968) (finding consent invalid because the officer stated he had a warrant to search 

(he did not), which gave no choice but to consent). Johnson v. United States, 68 S.Ct. 

367 (1948) (The primary rationale for this ruling is that the person giving consent is led 

to believe that she has no right to refuse, which is contrary to the requirement of free 

and voluntary consent). Any finding to the contrary would dislocate the concept of 

voluntary consent from reality.    

Accordingly, the State failed to demonstrate that Defendant’s consent to the 

breath test was given freely and voluntarily. 

IN CONCLUSION, the warrantless breath test is unsustainable by any 

recognized exception to the warrant requirement and is therefore constitutionally 

unreasonable. Accordingly, the test result is suppressed. 

 

 

 

 

 


