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STATE OF MINNESOTA 
 
COUNTY OF ANOKA 
 
State of Minnesota, 
 
 
 Plaintiff, 
vs. 
 
John Roy Drum, 
 
 Defendant.  
        

 DISTRICT COURT 
 
 TENTH JUDICIAL DISTRICT 
 
 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 

ORDER SUPPRESSING 
CHEMICAL TEST 

  
 Court File: 02-CR-12-08640 
 

 
  

  
The above-entitled matter came on for Contested Omnibus Hearing before the Honorable 

Alan F. Pendleton on the 5th of June, 2013 at the Anoka County Courthouse, 325 Main Street 

East, Anoka, MN 55330, on the Motion of Defendant to Dismiss the Chemical Test on the 

grounds that the seizure of the sample offended the Fourth Amendment of the United States 

Constitution pursuant to the holding of the United States Supreme Court in Missouri v. McNeely 

569 US --- ; 133 S.Ct. 1552 (2013). 

Plaintiff appeared by and through its counsel, the Office of the City Attorney for the City 

of Ham Lake, MN.,  as represented by Dorn Law Firm, Ltd.,  in the person of Wilbur F. Dorn, Jr. 

Attorney at Law.  Defendant appeared personally and through his attorneys, Mesenbourg & 

Sarratori Law Offices, P.A., in the person of Paul P. Sarratori, Attorney at Law. 

NOW THEREFORE after consideration of the files and memoranda in this matter, the 

sworn testimony, the arguments of counsel and the applicable law, the Court herewith makes the 

following: 

                                               FINDINGS OF FACT 

I.  

On October 13, 2012, at approximately 02:25 hours, while traveling southbound at the 

16400 block of Highway 65 Northeast, Anoka County Sheriff’s Deputy Brian Mevissen, 

observed a vehicle also traveling southbound without fully functioning taillights. 
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II.  

Deputy Mevissen stopped the vehicle and identified the driver as John Roy Drum, 

Defendant herein.  Mevissen smelled an odor of an alcoholic beverage coming from within the 

vehicle.   

III.  

Mevissen observed that Defendant had watery, bloodshot eyes, was mumbling while 

talking and would not maintain eye contact.  Defendant initially stated he had not had anything 

to drink prior to driving.  When Deputy Mevissen told Defendant that he could smell the odor of 

an alcoholic beverage coming from his vehicle Defendant then stated that he had a “couple of 

beers” before driving. Defendant further stated that he just picked up his friend who was a 

passenger in the vehicle from Maxx’s Bar. 

IV.  

Deputy Mevissen had Defendant exit the vehicle and perform standardized field sobriety 

tests.  Defendant performed HGN, Walk-and-Turn test, and One-Leg-Stand test.  Deputy 

Mevissen then administered a PBT test to Defendant obtaining a result of .144.  At that time, 

Mevissen informed Defendant that he was under arrest for DWI, handcuffed Defendant and 

placed him in the rear of his squad car. 

V.  

Deputy Mevissen started reading the Minnesota Motor Vehicle Implied Consent 

Advisory to Defendant, which contained, inter alia an admonition that refusal to submit to a 

chemical test would result in criminal charges for a separate crime of refusal to test.   

VI.  

Defendant stated that he wanted to consult with a lawyer.  Deputy Mevissen then stopped 

reading the Implied Consent Advisory until Defendant would be able to speak with a lawyer.  

Defendant was transported to the jail and was provided a phone and phone books after booking 
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was completed.  Defendant declined to contact a lawyer at this time and Deputy Mevissen 

finished reading the Implied Consent Advisory.  Defendant then submitted to a breath test 

administered by the DataMaster Testing device which resulted in an alcohol reading of .14 g in 

210L by volume.  In accordance with standard practice and his understanding of the law, Deputy 

Mevissen did not attempt to obtain a search warrant prior to the DataMaster test being 

administered. 

Based on the circumstances, including the time required to transport Defendant to the jail 

and to read him the Implied Consent Advisory, there was no showing of exigent circumstances. 

 
VII.  

 
 The parties have stipulated that no other facts exist other than those set out above which 

would form the basis for any “exigent circumstances” which would justify Deputy Mevissen 

performing a warrantless search. 

VIII.  
 

 Defendant was charged by citation as follows: 
 

1. Misdemeanor violation of Minn.Stat. §169A.20 Subd 1 (1), to wit., Operating 
a Motor Vehicle Under the Influence of Alcohol; 
 

2. Misdemeanor violation of Minn.Stat. §169.20 Subd. 1(5) to wit, Operating a 
Motor Vehicle With a Blood Alcohol Concentration of .08 or greater within 
Two (2) Hours of Driving. 

 

 Based upon the foregoing Findings of Fact, the Court makes the following: 
 
 
 

CONCLUSIONS OF LAW 

I.  

 The taking of a breath sample from a person suspected of driving under the influence of 

alcohol constitutes a “search,” for which a warrant  must be obtained absent a valid exception to 
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the warrant requirement of the Fourth Amendment to the United States Constitution and Article 

One (1) Section Ten (10) of the Constitution of the State of Minnesota. The warrantless DMT 

breath test given to Defendant was an unreasonable search. 

 
II.  

 
No exigent circumstances were present that would permit the taking of a breath sample 

without first having obtained a search warrant authorizing Deputy Mevissen to do so. 

 
III.  

  The consent that is “implied” pursuant to the Minnesota Implied Consent Statute1 is not 

true “consent” because the threat of imposition of a criminal sanction upon test refusal 

plainly serves to coerce an individual to provide actual consent.2   Defendant’s consent to 

search was not freely and voluntarily given, but rather was coerced based upon the threat of 

additional criminal prosecution. 

IV.     
 

 Under the Fourth Amendment, all warrantless searches are presumptively unreasonable 

unless the search falls within an established exception to the warrant requirement.  Because 

none of the established exceptions to the warrant requirement apply, the warrantless search of 

Defendant by extraction of a sample of his breath for chemical testing was in violation of the 

Fourth Amendment of the Constitution of the United States and Article One (1), Section Ten 

(10) of the Constitution of the State of Minnesota. 

 
 Based upon the foregoing Conclusions of Law, the Court makes the following: 

                                                
1 Minn.Stat. §169A.50 et. seq. 
 
2 Minn.Stat. §169A.20 Subd. 2. 
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                                                                  ORDER 

I.  
 

 The Motion of Defendant to suppress the DataMaster chemical test for intoxication 

from use in any subsequent proceedings herein must be and the same is herewith GRANTED. 

II.  

 Because Count Two relies for its underpinning on the result obtained from the 

DataMaster chemical test for intoxication, by reason of the preceding paragraph, Count Two 

must be and the same is herewith DISMISSED. 

 
III.  

 

 The State may not use the DataMaster chemical test result in its case-in-chief in 

subsequent trial of the case. 

IV.  
 

 The matter is ORDERED to be set for pre-trial on July 24, 2013 at 8:30 A.M before 

the Hon. Dyanna L. Street, Judge of District Court. 

 
V.  

 
 The attached Memorandum is incorporated by reference and made a part hereof as 

fully and completely as if set out word-for-word herein. 

BY THE COURT 

 
______________________ 

Alan F. Pendleton 
Judge of District Court 

Dated:  _____________________ 
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STATE OF MINNESOTA     DISTRICT COURT 
 

COUNTY OF ANOKA          TENTH JUDICIAL DISTRICT 
_________________________________________________________________________________ 
 
State of Minnesota, 
                       Plaintiff, 
 
 vs. MEMORANDUM  
 
John Roy Drum, 
                                    Defendant.  Court File No:  02-CR-12-08640 
     Court File No:  02-CR-10-183 
_________________________________________________________________________________ 
 

Defendant has moved the Court to suppress the results of the DMT breath test from use in 

any further proceedings in this case.  The chemical test for intoxication can only be suppressed if 

it was the product of an unlawful warrantless search of Defendant, there were no exigent 

circumstances justifying the search so as to constitute an exception to the warrant requirement 

and Defendant did not consent to the search.  Accordingly, an examination of Fourth 

Amendment jurisprudence is necessary. 

I.  

CHEMICAL TESTING AND THE FOURTH AMENDMENT 

The Fourth Amendment makes all warrantless searches presumptively unreasonable 

unless the search falls within an established exception to the warrant requirement.3  The only 

possible exceptions to the warrant requirement that could be applicable with respect to the 

administration of a physical test to determine alcohol concentration would be the “exigent 

circumstances” exception and/or the “consent” exception.4 

                                                
3 Katz v. U.S. 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967); State v. Search 472 N.W.2d 850 (Minn. 
1991); State v. Oothoudt, 482 N.W.2d 218,222 (1992).  
 
4 The remaining exceptions, i.e., “search incident to arrest,” “plain view seizure of evidence,” “inventory 
search for evidence,” “probable cause search for evidence, “protective weapons search” and “medical 
emergency search” are inapplicable here. Some have argued that the test is simply part of a “full search” 
of the person justified by the search incident to arrest exception to the warrant requirement.  However, 
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A. All Chemical Testing For Intoxication, Including The Taking Of A Breath Sample 
From A Person Suspected Of Driving Under The Influence Of Alcohol Is A “Search,” 
For Which A Warrant Must Be Obtained Absent A Valid Exception To The Warrant 
Requirement. 

 
 In Skinner v. Railway Labor Executives’ Association 489 US 602, 109 S.Ct. 1402, 103 

L.Ed.2d 639 (1989), the United States Supreme Court held that alcohol concentration tests of 

blood, breath and urine are searches protected by the Fourth Amendment.   

 Skinner was a suit to enjoin regulations mandating mandatory chemical tests for 

intoxication performed on railroad employees in the wake of railroad accidents.  Upon the basis 

of evidence indicating that alcohol and drug abuse by railroad employees had caused or 

contributed to a number of significant train accidents, the Federal Railroad Administration 

(FRA) promulgated regulations under petitioner Secretary of Transportation's statutory authority 

to adopt safety standards for the industry. Among other things, the regulations required railroads 

to see that blood and urine tests of covered employees are conducted following certain major 

train accidents or incidents and authorized, but did not require, railroads to administer breath or 

urine tests or both to covered employees who violate certain safety rules.  

The Railway Labor Executives' Association and several of its member labor 

organizations, brought suit in the Federal District Court to enjoin the regulations. The Court 

granted summary judgment for Petitioners, concluding that the regulations did not violate the 

Fourth Amendment. The Court of Appeals reversed, ruling, inter alia, that a requirement of 

particularized suspicion is essential to a finding that toxicological testing of railroad employees 

is reasonable under the Fourth Amendment. The United States Supreme Court, Justice Kennedy 

writing for the majority, held that the Fourth Amendment was applicable to the drug and alcohol 

testing mandated or authorized by Federal Railroad Administration regulations but that in the 

                                                                                                                                                       
this argument contradicts the express holding of Schmerber v. California, 384 U.S. 757 (1966) wherein 
the Court stated that because of “human dignity and privacy” interests, searches beyond the body’s 
surface cannot be upheld merely as incident to lawful arrest. Id. at 769-770. 
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administrative context in which the case arose, the compelling government interest served by the 

regulations outweighed employees' privacy concerns.5 Therefore, because of the administrative 

context in which the case arose, the drug and alcohol tests mandated or authorized by these 

regulations were held to be reasonable under the Fourth Amendment even though there was no 

requirement of a warrant or a reasonable suspicion that any particular employee might be 

impaired. 

                                                
5 It should be noted that although the search in Skinner was upheld without a prior warrant 
having been obtained, the outcome in no way diminishes the conclusion of the Court that the 
extraction of breath constitutes a “search.” Rather, the case simply upheld the efficacy of that 
particular search for reasons peculiar to and governed by the Federal Administrative Law under 
which the case originated.   
 

“[T]he Fourth Amendment does not proscribe all searches and seizures, but only those that are 
unreasonable. United States v. Sharpe, 470 U.S. 675, 682, 105 S.Ct. 1568, 1573, 84 L.Ed.2d 605 (1985); 
Schmerber v. California, 384 U.S., at 768, 86 S.Ct., at 1834. What is reasonable, of course, “depends on all 
of the circumstances surrounding the search or seizure and the nature of the search or seizure itself.” United 
States v. Montoya de Hernandez, 473 U.S. 531, 537, 105 S.Ct. 3304, 3308, 87 L.Ed.2d 381 (1985). Thus, 
the permissibility of a particular practice “is judged by balancing its intrusion on the individual's Fourth 
Amendment interests against its promotion of legitimate governmental interests.” Delaware v. Prouse, 440 
U.S., at 654, 99 S.Ct., at 1396; United States v. Martinez-Fuerte, 428 U.S. 543, 96 S.Ct. 3074, 49 L.Ed.2d 
1116 (1976). 
 
“In most criminal cases, we strike this balance in favor of the procedures described by the Warrant 
Clause of the Fourth Amendment. See United States v. Place, supra, 462 U.S., at 701, and n. 2, 103 S.Ct., 
at 2641 and n. 2; United States v. United States District Court, 407 U.S. 297, 315, 92 S.Ct. 2125, 2135-
2136, 32 L.Ed.2d 752 (1972). Except in certain well-defined circumstances, a search or seizure in such a 
case is not reasonable unless it is accomplished pursuant to a judicial warrant issued upon probable cause. 
See, e.g., Payton v. New York, 445 U.S. 573, 586, 100 S.Ct. 1371, 1380, 63 L.Ed.2d 639 (1980); Mincey v. 
Arizona, 437 U.S. 385, 390, 98 S.Ct. 2408, 2412, 57 L.Ed.2d 290 (1978).” Skinner v. Railway Labor 
Executives' Association  489 U.S. 602, 618-619, 109 S.Ct. 1402, 1414 (U.S.Cal.,1989). [Emphasis added]. 
. . . 
 
“We have recognized, moreover, that the government's interest in dispensing with the warrant requirement 
is at its strongest when, as here, “ the burden of obtaining a warrant is likely to frustrate the governmental 
purpose behind the search.”  
. . . 
 
“The Government's need to rely on private railroads to set the testing process in motion also indicates that 
insistence on a warrant requirement would impede the achievement of the Government's objective.  
Railroad supervisors, like school officials, see New Jersey v. T.L.O., supra, 469 U.S., at 339-340, 105 
S.Ct., at 742, and hospital administrators, see O'Connor v. Ortega, 480 U.S., at 722, 107 S.Ct., at 1500; 
are not in the business of investigating violations of the criminal laws or enforcing administrative codes, 
and otherwise have little occasion to become familiar with the intricacies of this Court's Fourth 
Amendment jurisprudence. “Imposing unwieldy warrant procedures ... upon supervisors, who would 
otherwise have no reason to be familiar with such procedures, is simply unreasonable.” Ibid.”  Id.at  489 
U.S. 602, 622-624, 109 S.Ct. 1402, 1416 - 1417 (U.S.Cal.,1989) [Emphasis added]. 
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 More to the point, however, the majority opinion stated unequivocally that the 

administration of tests to determine alcohol concentration constitute a “search” within the 

meaning of the Fourth Amendment.  In the words of the Court: 

“We have long recognized that a “compelled intrusio[n] into the body for blood to be 
analyzed for alcohol content” must be deemed a Fourth Amendment search. See 
Schmerber v. California, 384 U.S. 757, 767-768, 86 S.Ct. 1826, 1833-1834, 16 L.Ed.2d 
908 (1966). See also 1413 Winston v. Lee, 470 U.S. 753, 760, 105 S.Ct. 1611, 1616, 84 
L.Ed.2d 662 (1985). In light of our society's concern for the security of one's person, see, 
e.g., Terry v. Ohio, 392 U.S. 1, 9, 88 S.Ct. 1868, 1873, 20 L.Ed.2d 889 (1968), it is 
obvious that this physical intrusion, penetrating beneath the skin, infringes an expectation 
of privacy that society is prepared to recognize as reasonable. The ensuing chemical 
analysis of the sample to obtain physiological data is a further invasion of the tested 
employee's privacy interests. Cf. Arizona v. Hicks, 480 U.S. 321, 324-325, 107 S.Ct. 
1149, 1152-1153, 94 L.Ed.2d 347 (1987). Much the same is true of the breath-testing 
procedures required under Subpart D of the regulations. Subjecting a person to a 
breathalyzer test, which generally requires the production of alveolar or “deep lung” 
breath for chemical analysis, see, e.g., California v. Trombetta, 467 U.S. 479, 481, 104 
S.Ct. 2528, 2530, 81 L.Ed.2d 413 (1984), implicates similar concerns about bodily 
integrity and, like the blood-alcohol test we considered in Schmerber, should also be 
deemed a search, see 1 W. LaFave, Search and Seizure § 2.6(a), p. 463 (1987). See also 
Burnett v. Anchorage, 806 F.2d 1447, 1449 (CA9 1986); Shoemaker v. Handel, 795 F.2d 
1136, 1141 (CA3), cert. denied, 479 U.S. 986, 107 S.Ct. 577, 93 L.Ed.2d 580 (1986). 
[Emphasis added].6 

                                                
6 Id. at 489 U.S. 602, 616-617, 109 S.Ct. 1402, 1412 - 1413 (U.S.Cal.,1989).  Although the same 
may exist, the Court is unaware of any case that has made such a determination with respect to 
breath testing explicitly in the DWI environment.  However, to say that Skinner would have no 
applicability to DWI testing would be disingenuous.  The invasion of the body referred to in 
Skinner by Justice Kennedy is rendered no different simply because the person being tested was 
involved in a railroad accident as opposed to having driven a motor vehicle.  Moreover,  it is 
interesting, although not controlling in any way, that over 20 years ago in Friedman v. 
Commissioner of Public Safety 473 N.W.2d 838 (Minn.1991) in dissenting from the decision of 
the Minnesota Supreme Court to accord a right to counsel before chemical testing was 
administered, at least one justice of the Minnesota Supreme Court referred to a Breathalyzer test 
to determine intoxication as a “search.” 
  

“Less than six years ago this court decided that a drunk driving arrestee has “no right, statutory or 
constitutional,” to consult counsel before deciding whether to comply with the statutory obligation to 
submit to chemical testing. Nyflot v. Commissioner of Public Safety, 369 N.W.2d 512, 513 (Minn.1985) 
(two judges dissenting), appeal dismissed, 474 U.S. 1027, 106 S.Ct. 586, 88 L.Ed.2d 567 (1985). That 
decision, which comports with recognized principles of constitutional law, constitutes controlling authority 
in this case. 
“…Denying what seems to me the clear import of Nyflot, the majority has neither articulated a satisfactory 
rationale for disregarding that decision nor proposed a sound basis for interpreting the Minnesota 
Constitution more broadly than the United States Supreme Court has interpreted the corresponding 
provision of the United States Constitution. Bluntly stated, the majority has made no attempt to explain 
why a person arrested for drunken driving is entitled to special treatment: until today at least, no one 
arrested for any other crime has been accorded a constitutional right to consult a lawyer before 
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B. The Presence Of Alcohol In The Body Of A DUI Suspect, Standing Alone,  

Is An Insufficient “Exigent Circumstance” To Justify A Warrantless Search Under 
The Fourth Amendment. 

 
Schmerber v. California 

 
384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908 (1966).   

 
In 1966, the United States Supreme Court decided the case of Schmerber v. California, 

384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908 (1966).  In Schmerber, after the defendant was 

injured in a car accident, the police conducted a nonconsensual warrantless blood draw, which 

showed that he was intoxicated.  The defendant moved to have the test suppressed because he 

did not consent.  Writing for the majority in affirming the California court, the United States 

Supreme Court by Justice Brennan said that there was clearly probable cause to arrest and charge 

the defendant with a DUI, given all the indicia of intoxication the officer observed.  The Court 

reasoned that alcohol in the body starts to dissipate shortly after the person stops drinking, but 

the Court looked to two other factors of the case to determine whether a warrant should have 

been obtained: the time needed to bring the defendant to the hospital and the time needed to 

investigate the accident scene.  Because too much time would have passed before a warrant 

could have been procured, the Court found that the warrantless blood draw was admissible.   

The Court clearly stated, and repeated twice, that the holding in Schmerber was to be 

confined to its facts and a single-factor, “bright-line” exigent circumstances rule should not be 

extrapolated therefrom.  

“We thus conclude that the present record shows no violation of petitioner's right under 
the Fourth and Fourteenth Amendments to be free of unreasonable searches and seizures. 
It bears repeating, however, that we reach this judgment only on the facts of the present 
record. The integrity of an individual's person is a cherished value of our society. That 
we today hold that the Constitution does not forbid the States minor intrusions into an 

                                                                                                                                                       
submitting to a search.  Friedman v. Commissioner of Public Safety  473 N.W.2d 828, 838 (Minn.,1991) 
(Coyne, J., dissenting). [Emphasis added]. 
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individual's body under stringently limited conditions in no way indicates that it permits 
more substantial intrusions, or intrusions under other conditions.” [Emphasis added].7 

 
 

Missouri v. McNeely  
 

569 U.S. ---; 133 S.Ct. 1552, 185 L.Ed.2d 696, 81 USLW 4250 (2013) 
 
 In 2013, the United States Supreme Court in Missouri v. McNeely 569 U.S. ---; 133 S.Ct. 

1552, 185 L.Ed.2d 696 (2013) considered again the precise issue of whether in a DUI the 

potential metabolization of alcohol in the body and the subsequent potential loss of evidence for 

use in prosecution is a sufficient “exigent circumstance” standing alone to permit a warrantless 

blood draw as a matter of law.  

 McNeely was stopped by a Missouri police officer for speeding and crossing the 

centerline. After declining to take a breath test to measure his blood alcohol concentration 

(BAC), he was arrested and taken to a nearby hospital for blood testing. The officer never 

attempted to secure a search warrant. McNeely refused to consent to the blood test, but the 

officer directed a lab technician to take a sample. McNeely's BAC tested well above the legal 

limit, and he was charged with driving while intoxicated. He moved to suppress the blood test 

result, arguing that taking his blood without a warrant violated his Fourth Amendment rights. 

The trial court agreed, concluding that the exigency exception to the warrant requirement did not 

apply because, apart from the fact that McNeely's blood alcohol was dissipating, no 

circumstances suggested that the officer faced an emergency. The Supreme Court of Missouri 

affirmed, relying on language in Schmerber that a DWI suspect's warrantless blood test could be 

upheld where the officer “might reasonably have believed that he was confronted with an 

emergency, in which the delay necessary to obtain a warrant, under the circumstances, threatened 

                                                
7 Schmerber v. California  384 U.S. 757, 772, 86 S.Ct. 1826, 1836 (U.S.Cal. 1966).  However, 
for over 40 years, the Schmerber opinion has been misinterpreted by courts, including those of 
Minnesota,  as authorizing a broad, single-factor exigent circumstance exception to the warrant 
requirement. 
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‘the destruction of evidence.”8 However, unlike in Schmerber, McNeely involved a routine DWI 

investigation where no factors other than the natural dissipation of blood alcohol suggested that 

there was an emergency, and, thus, the nonconsensual warrantless test violated McNeely's right 

to be free from unreasonable searches of his person. 

Writing for the majority, Justice Sotomayor stated: 

“Our decision in Schmerber applied [a] totality of the circumstances approach. In that 
case, the petitioner had suffered injuries in an automobile accident and was taken to the 
hospital. 384 U.S., at 758, 86 S.Ct. 1826. While he was there receiving treatment, a police 
officer arrested the petitioner for driving while under the influence of alcohol and ordered 
a blood test over his objection. Id., at 758–759, 86 S.Ct. 1826. After explaining that the 
warrant requirement applied generally to searches that intrude into the human body, we 
concluded that the warrantless blood test ‘in the present case’ was nonetheless 
permissible because the officer ‘might reasonably have believed that he was confronted 
with an emergency, in which the delay necessary to obtain a warrant, under the 
circumstances, threatened ‘the destruction of evidence.’ ” Id., at 770, 86 S.Ct. 1826 
(quoting Preston v. United States, 376 U.S. 364, 367, 84 S.Ct. 881, 11 L.Ed.2d 777 
(1964)). 
 
“In support of that conclusion, we observed that evidence could have been lost because 
the percentage of alcohol in the blood begins to diminish shortly after drinking stops, as 
the body functions to eliminate it from the system.” 384 U.S., at 770, 86 S.Ct. 1826. We 
added that “[p]articularly in a case such as this, where time had to be taken to bring the 
accused to a hospital and to investigate the scene of the accident, there was no time to 
seek out a magistrate and secure a warrant.” Id., at 770–771, 86 S.Ct. 1826. “Given these 
special facts,” we found that it was appropriate for the police to act without a warrant. Id., 
at 771, 86 S.Ct. 1826. We further held that the blood test at issue was a reasonable way to 
recover the evidence because it was highly effective, “involve[d] virtually no risk, 
trauma, or pain,” and was conducted in a reasonable fashion “by a physician in a hospital 
environment according to accepted medical practices.” Ibid. And in conclusion, we noted 
that our judgment that there had been no Fourth Amendment violation was strictly based 
“on the facts of the present record.” Id., at 772, 86 S.Ct. 1826. 
 
“Thus, our analysis in Schmerber fits comfortably within our case law applying the 
exigent circumstances exception. In finding the warrantless blood test reasonable in 
Schmerber, we considered all of the facts and circumstances of the particular case and 
carefully based our holding on those specific facts.  
 
 “The State properly recognizes that the reasonableness of a warrantless search under the 
exigency exception to the warrant requirement must be evaluated based on the totality of 
the circumstances. Brief for Petitioner 28–29. But the State nevertheless seeks a per se 
rule for blood testing in drunk-driving cases. The State contends that whenever an officer 
has probable cause to believe an individual has been driving under the influence of 

                                                
8 Id., at 770, 86 S.Ct. 1826. 
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alcohol, exigent circumstances will necessarily exist because BAC evidence is inherently 
evanescent. As a result, the State claims that so long as the officer has probable cause and 
the blood test is conducted in a reasonable manner, it is categorically reasonable for law 
enforcement to obtain the blood sample without a warrant. 
 

It is true that as a result of the human body's natural metabolic processes, the alcohol 
level in a person's blood begins to dissipate once the alcohol is fully absorbed and 
continues to decline until the alcohol is eliminated. See Skinner, 489 U.S., at 623, 109 
S.Ct. 1402; Schmerber, 384 U.S., at 770–771, 86 S.Ct. 1826. Testimony before the trial 
court in this case indicated that the percentage of alcohol in an individual's blood 
typically decreases by approximately 0.015 percent to 0.02 percent per hour once the 
alcohol has been fully absorbed. App. 47. More precise calculations of the rate at which 
alcohol dissipates depend on various individual characteristics (such as weight, gender, 
and alcohol tolerance) and the circumstances in which the alcohol was consumed. See 
Stripp, Forensic and Clinical Issues in Alcohol Analysis, in Forensic Chemistry 
Handbook 437–441 (L. Kobilinsky ed.2012). Regardless of the exact elimination rate, it 
is sufficient for our purposes to note that because an individual's alcohol level gradually 
declines soon after he stops drinking, a significant delay in testing will negatively affect 
the probative value of the results. This fact was essential to our holding in Schmerber, as 
we recognized that, under the circumstances, further delay in order to secure a warrant 
after the time spent investigating the scene of the accident and transporting the injured 
suspect to the hospital to receive treatment would have threatened the destruction of 
evidence. 384 U.S., at 770–771, 86 S.Ct. 1826. 
 
“But it does not follow that we should depart from careful case-by-case assessment of 
exigency and adopt the categorical rule proposed by the State and its amici. In those 
drunk-driving investigations where police officers can reasonably obtain a warrant before 
a blood sample can be drawn without significantly undermining the efficacy of the 
search, the Fourth Amendment mandates that they do so.”9 [Emphasis added]. 

 
 

 
C. The “Single-Factor” Exigent Circumstance Rule for Chemical Testing Previously 

Articulated By The Minnesota Supreme Court Is No Longer Valid After McNeely 
Without Regard to the Type of Test Being Administered. 

  
State v. Shriner  

 
751 N.W.2d 538 (Minn. 2008), cert. denied (Jan. 21, 2009).   

 
In 2008, the Minnesota Supreme Court decided the case of State v. Shriner, 751 N.W.2d 

538 (Minn. 2008), cert. denied (Jan. 21, 2009).  In Shriner, the defendant drove into oncoming 

traffic, causing a head-on collision and another driver to sustain injuries.  She was uninjured but 

had indicia of intoxication.  She was placed under arrest and brought to a hospital for a blood 

                                                
9 Missouri v. McNeely  133 S.Ct. 1552, 1559 -1563 (U.S.Mo.,2013) 
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sample.  The blood draw, taken 45 minutes later, revealed that she had a blood-alcohol content of 

.33.  The defendant was charged and she moved to suppress the blood draw results.  Though 

there was probable cause that she had violated the law, the defendant argued, there were no 

exigent circumstances allowing a nonconsensual, warrantless blood draw.  The district court 

agreed and appellate court affirmed, using the totality-of-the-circumstances test.  The Minnesota 

Supreme Court reversed in a split decision, holding that the “rapid, natural dissipation” of 

alcohol from the body creates a single-factor exigency allowing a nonconsensual, warrantless 

blood draw when law enforcement has probable cause to believe that the defendant violated the 

criminal vehicular homicide or operation laws.   

The defendant argued, and the court of appeals had agreed, that law enforcement could 

easily get a telephonic warrant, which would not put an unreasonable burden on the officers, but 

the Supreme Court disagreed.  The court stated that it would be an “unreasonable burden on law 

enforcement” to ask them to consider factors other than the rapid dissipation of alcohol from the 

body and that there was no way for law enforcement to know how long obtaining a warrant 

would actually take.  The court balanced the need to violate a person’s bodily integrity and the 

effort to obtain a warrant; the court determined that taking the time to get a warrant trumped the 

individual’s constitutional rights and dismissed the defendant’s argument.   

In her dissent, Justice Meyer, joined by Justice Anderson, correctly wrote, “Schmerber 

clearly does not support a conclusion that a single-factor exigent circumstances exception to the 

warrant requirement is available simply because of the ‘rapid, natural dissipation of alcohol in 

the blood.’  Rather, Schmerber calls for an individualized determination, based on all the 

circumstances, of whatever exigent circumstances are present.”10   

 

                                                
10 State v. Shriner, 751 N.W.2d 538 (Minn. 2008), cert. denied (Jan. 21, 2009).  The dissent of Justice Meyer was 
cited with approval in McNeely. 569 U.S. ---; 133 S.Ct. 1552, 185 L.Ed.2d 696, 81 USLW 4250 (2013) at 133 S.Ct. 
1562. 
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State v. Netland 

 
766 N.W.2d 202 (Minn. 2009). 

 
In 2009, the Minnesota Supreme Court decided the case of State v. Netland, 766 N.W.2d 

202 (Minn. 2009).  In Netland the defendant was pulled over for driving erratically and exhibited 

the signs of intoxication.  The defendant failed the field sobriety tests and declined the 

preliminary breath test.  At the police station, the officer read the defendant the Minnesota 

Implied Consent Advisory; the defendant contacted an attorney, and requested a blood test.  The 

officer denied the blood test and offered a breath test; the defendant attempted to blow into the 

Intoxilyzer but none of her nineteen (19) attempts produced were adequate samples.  Defendant 

was charged with test refusal and DWI.   

The Minnesota Supreme Court, in addressing the defendant’s issue of the 

constitutionality of the refusal statute, held that “under the exigency exception, no warrant is 

necessary to secure a blood-alcohol test where there is probable cause to suspect a crime in 

which chemical impairment is an element of the offense.”  “The evanescent nature of the 

evidence creates the conditions that justify a warrantless search.  It is the chemical reaction of the 

alcohol in the person’s body that drives the conclusion on exigency . . . .” 11  

The defendant had raised the unconstitutional conditions doctrine.  The defendant argued 

that the Minnesota Implied Consent law is unconstitutional because it coerces a waiver of an 

individual’s constitutional rights to be free of unreasonable searches and seizures.  The court 

declined to reach the issue; however, holding that under Shriner and Schmerber the violation of 

an individual’s bodily integrity to obtain a chemical test was not unreasonable because the rapid 

                                                
11 State v. Netland  762 N.W.2d. 202, 213-214 (2009). 
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dissipation of alcohol from the bloodstream creates a single-factor exigent circumstance allowing 

a warrantless chemical test. 12  

In his dissent, Justice Page wrote in support of the dissent of Justice Meyer in Shriner, 

wherein she stated that the court was wrong in its interpretation of Schmerber. arguing that in 

accordance with the clear language of Schmerber, each case should be determined individually 

under a totality of the circumstances analysis.    

After McNeely, rapid dissipation of alcohol from the body is a factor to consider, but it is 

not the only factor that justifies a warrantless search of the body.  Each case is different and law 

enforcement must utilize their training and skills in determining whether a warrantless chemical 

test is justified.  Each situation must be considered on a case-by-case basis and under the totality 

of the circumstances analysis.   

In this case, there has been no showing made that would support alcohol dissipation as an 

exigent circumstance so as to constitute an exception to the warrant requirement.  Since counsel 

have stipulated that there are no other exigent circumstances in the instant case save and except 

the presence of alcohol, this Court cannot find that “exigent circumstances”  constituted an 

exception to the requirement such that before administration of the DMT test to Defendant a 

search warrant need not have been obtained. 

II.  

THE STATE HAS NOT PROVEN THAT DEFENDANT VALIDLY CONSENTED TO 
THE WARRANTLESS SEARCH. 

 
A. A Police Officer Need Not Obtain A Warrant For A Search If A Person Freely And 

Voluntarily Consents To The Search.  
 
Before the fruits of a search may be admitted under the consent exception, the State must 

prove that the consent was given voluntarily and without coercion.13  The question of 

                                                
12 Although Defendant in this case has argued that the Minnesota Implied Consent Statute is 
unconstitutional, it is not necessary to the decision of this case for the Court to consider this 
argument, and the Court takes no position on this issue. 
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voluntariness is a question of fact to be determined from the totality of the circumstances when 

the consent was allegedly given. 14 

 Consent is voluntary if it is “the product of an essentially free and unconstrained choice 

by its maker, rather than the product of duress or coercion, express or implied.” Consent is 

involuntary if it results from circumstances that overpower the consenting party’s will and 

impairs the individual’s capacity for self-determination. 15 The State cannot prove consent 

simply by showing an individual acquiesced to a claim of lawful authority or submitted to a 

show of force.16  

 Fourth Amendment consent does not lie where the police claim to have a right to the 

result.17  In Bumper, the police showed up at the defendant’s home with a search warrant, and 

upon showing it to the defendant’s grandmother, she consented to allow them to search the 

defendant’s home.  The Bumper Court said: 

“One is not held to have consented to the search of his premises where it is accomplished 
pursuant to an apparently valid search warrant. On the contrary, the legal effect is that 
consent is on the basis of such a warrant and his permission is construed as an intention 
to abide by the law and not resist the search under the warrant rather than an invitation to 
search. 
 
One who, upon the command of an officer authorized to enter and search and seize by 
search warrant, opens the door to the officer and acquiesces in obedience to such a 
request, no matter by what language used in such acquiescence, is but showing a regard 
for the supremacy of the law …. The presentation of a search warrant to those in charge 
at the place to be searched, by one authorized to serve it, is tinged with coercion, and 
submission thereto cannot be considered an invitation that would waive the constitutional 

                                                                                                                                                       
13 United States v. Dennis, 625 F.2d 782 (8th Cir. 1980). 
 
14 Schneckloth v. Bustamonte, 412 U.S. 218, 224-27 (1973). 
 
15 Id. at 222-223. 
 
16 Bumper v. North Carolina, 391 U.S. 543, 548 (1968); State v. Harris, 590 N.W.2d 90, 102 
(Minn. 1999). That is, consent must be “received, not extracted.” State v. Dezso, 512 N.W.2d 
877, 880 (Minn. 1994).   
 
17 Bumper, supra. 
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right against unreasonable searches and seizures, but rather is to be considered a 
submission to the law. (Citations omitted).”18 

 
 
 The State, therefore, has the burden in this case to prove Defendant freely and voluntarily 

consented to the evidentiary test. To do so, the state must prove that Defendant’s performance of 

the test was not the product of submission to the officer’s legal authority... To make that 

determination, the court must examine the totality of circumstances that led to Defendant 

performing the test. 19 

 There is no case suggesting that “implied consent” is Fourth Amendment consent.  The 

Deputy, in reading the Minnesota Implied Consent Advisory, told Defendant that consent has 

already been given by virtue of driving, operating or controlling a motor vehicle, and compliance 

is required. 20 In order for consent to be deemed as freely given, a motorist must be free to 

withdraw that consent.  By telling a motorist that he or she is required to do something, a 

motorist logically and reasonably believes that consent cannot be withdrawn. 

The Deputy asked Defendant if he would take a test by invoking the Implied Consent law 

and telling him that: (1) that he had been placed under arrest for DWI; (2) Minnesota law 

requires him to take a test; (3) refusal to take a test is a crime; and (4) if he unreasonably delays 

the test or refuses to decide, he would be considered to have refused the test. Defendant, after 

                                                
18 Id. at 549, fn. 14. 
 
19 Schneckloth, supra. 412 U.S. at 224-27. 
 
20 Even before it was a crime to refuse to submit to a test under the implied consent procedure, 
our Supreme Court recognized that true consent is required under the statute.  In State, Dept. of 
Highways v. Beckey, 291 N.W.2d 483 (Minn. 1971), our Supreme Court, early on, observed that 
"[t]he term 'implied consent,' however, is a misnomer because the statute does not give the police 
the authority to administer the blood, breath, or urine test without the driver's actual consent.” 
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receiving this information, eventually acquiesced to a test so as to not commit the further (and 

often more serious) crime of Test Refusal under Minn.Stat. §169A.20 Subd.2.21 

Defendant’s agreement to test was not freely and voluntarily given.  First of all, the 

choice the Deputy gave Defendant was not really a choice at all given that the first thing the 

Deputy told Defendant was that Minnesota law required him to take a test.  Defendant merely 

submitted to a legal requirement.  Second, when the Deputy informed Defendant that refusal to 

take the test is a crime, the Deputy by implication made clear that Defendant’s only true choice 

was to take the test. Thus, not only did Defendant not know he could refuse to test, he was told it 

was against the law for him to refuse. 

 Under these circumstances, the state cannot prove that Defendant freely and voluntarily 

consented to what would otherwise be an unconstitutional warrantless search. In fact, the 

Minnesota Court of Appeals has explicitly recognized that “consent” under Minnesota’s Implied 

Consent law is not consent in a constitutional sense. 

 It has been argued that that McNeely approved of implied consent laws generally and 

therefore, under Minnesota’s Implied Consent law the test may be used.  While McNeely cited to 

certain Implied Consent laws with approval, that language was limited.  Specifically, Justice 

Sotomayor in the plurality opinion noted “[s]uch laws impose significant consequences when a 

motorist withdraws consent; typically the motorist’s driver’s license is immediately suspended or 

                                                
21 Minnesota is one of only nine (9) states where it is a separate crime to refuse a DWI test. Moreover, of the nine 
states that criminalize refusal in general, Minnesota is one of only four (4) states where refusal may be charged as a 
crime for a first-time offender. The other five states only allow refusal to be a crime if there was a previous offense. 
Of these nine States, Alaska makes refusal a misdemeanor, ALASKA STAT. § 28.35.032, Florida makes refusal a 
crime only if it is a second offense, F LA. STAT. ANN. §§ 316.1932, 775.082, Kansas makes refusal a crime only if it 
is a second offense, KAN. STAT. ANN. § 8-1001, Louisiana makes refusal a crime only if it is a third offense, REV. 
STAT. ANN. §§ 32:661, 666, Nebraska makes refusal a misdemeanor or traffic infraction, NEB. REV. STAT. §§ 60-
6,211.02, 60-6,197, Rhode Island makes refusal a crime only if it is a second offense, R.I. GEN. LAWS § 31-27-2.1, 
Tennessee makes refusal a crime only in special circumstances, TENN. CODE ANN. § 55-10-406, and Virginia makes 
refusal a misdemeanor only if it is a second offense, VA. CODE ANN. § 18.2-268.3.  Minnesota has the harshest 
penalty of refusal being a gross misdemeanor—more than even a first offense DWI.  MINN. STAT. §§ 169A.52, 
169A.20, subd. 2.    
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revoked, and most States allow the motorist’s refusal to be used as evidence against him in a 

subsequent criminal prosecution.”22   All references made by the court were with respect to either 

evidentiary use of a refusal or to administrative penalties attendant to a refusal, i.e., so-called 

“collateral consequences.  The Court did not endorse the scheme (used in only a handful of 

States including Minnesota) whereby refusal to test is a separate crime.  There is a significant 

difference between using refusal evidence to bolster the crime of DWI and making test refusal a 

crime in and of itself. The Court cited to more than half of the implied consent laws found 

among the states, and approved the methods by which chemical tests are obtained.  Minnesota’s 

Implied Consent law is absent from this list. 23  

 Finally, in State v. Wiseman, 816 N.W.2d 689, (Minn. Ct. App. 2012) cert. denied, 133 

S. Ct. 1585 (U.S. 2013), the Minnesota Court of Appeals explicitly rejected the argument that a 

Minnesota implied consent test could ever be voluntary under the Fourth Amendment.  The court 

said: 

“When the requirements of probable cause and exigent circumstances are met, 
consent is not constitutionally necessary to administer a warrantless chemical test, 
nor is consent the basis for the search. Indeed, the implied consent advisory 
required by Minnesota law, which was presented to Wiseman, does not seek a 
person's consent to submit to a warrantless chemical test; rather, it advises a 
person that Minnesota law requires the person to take a chemical test and that 
refusal to submit to a chemical test is a crime.”24 

 

                                                
22 McNeely, 569 U.S. ___, slip op. at 18-19.   
 
23 The Court stated, “We are aware of no evidence indicating that restrictions on nonconsensual blood testing have 
compromised drunk-driving enforcement efforts in the States that have them.”  Id. at 20.  Nearly all states threaten 
severe administrative penalties for refusal, but do not threaten the driver with a crime for failure to comply. In 
Minnesota, drivers are threatened with a criminal penalty that is actually more severe than that faced by a first-time 
DWI offender (first time refusal to test is a gross misdemeanor while a DWI case with a BAC level of .199 or below 
is a misdemeanor).  Other states give the driver an actual, albeit unpleasant, choice: risk a criminal record or face 
harsh administrative penalties.  Minnesota does not give any real choice.  The driver risks a criminal penalty (DWI) 
or faces a certain harsher penalty (DWI Refusal).  This is not a choice, and a breath sample obtained in accordance 
with such a scheme cannot be said to have been obtained by consent.  
24 State v. Wiseman, 816 N.W.2d 689, (Minn. Ct. App. 2012) cert. denied, 133 S. Ct. 1585 (U.S. 
2013) at 694-695. 
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Under Wiseman, implied consent cannot substitute for Fourth Amendment consent. 

Therefore, in the post-McNeely environment, absent a warrant, Defendant could refuse the 

breath test, though he was not informed of this and instead threatened with prosecution should he 

not submit.  Defendant’s acquiescence to the test in response was not the product of free will. 

Accordingly, the consent exception to the warrant requirement does not apply. 

 
B. The “Good-Faith” Exception To The Exclusionary Rule Does Not Apply To Save The 

Chemical Testing In This Case. 
 

In United States v. Leon, 104 S.Ct.3405 (1984), the Federal court allowed police to rely 

on a defective warrant because police relied on it in good faith, in that its fatal errors would not 

have been apparent on its face to a reasonable policeman.  Minnesota’s Supreme Court has 

expressly refused to adopt the good faith reliance on a defective warrant ruling of Leon.25   

In State v. Henning, 666 N.W.2d 379 (Minn. 2003), the Minnesota Supreme Court struck 

down a statute that authorized police to stop vehicles based solely upon the presence of so-called 

“Whiskey Plates” without previously having the degree of suspicion required by the Fourth 

Amendment to initiate contact.  Mere police reliance on existing statutory law was insufficient to 

save the stop in that case. 

In Asher v. Commissioner of Public safety, 519 N.W.2d 183 (Minn. 1994), police were 

also merely following the holding from the U.S. Supreme Court in Michigan v. Sitz, 496 U.S. 

444 (1990), to wit, that DWI roadblocks did not offend the 4th Amendment.  The Minnesota 

Supreme Court affirmed suppression of the evidence from a DWI roadblock stop in the implied 

consent case, knowing it had already resulted in suppression in the criminal case as well even 

though the police were merely following established federal law at the time the stop was made. 

                                                
25 See, e.g., State v. Jackson, 742 N.W.2d 163 (Minn. 2007). 
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The Minnesota Court of Appeals has also declined the opportunity to analyze or 

adopt the good faith exception: "[i]t is not the province of this court to adopt a good-faith 

exception to the exclusionary rule when the state Supreme Court has not done so."26  This 

Court must likewise show deference and decline to adopt a good-faith exception to the 

exclusionary rule. 

Finally, our statutes require the suppression of any illegally obtained evidence.  Minn. 

Stat. §626.21 states that “a person aggrieved by an unlawful search and seizure may move the 

district court . . . to suppress the use, as evidence, of anything obtained on the ground that (1) the 

property was illegally seized, or (2) the property was illegally seized without a warrant . . . .  If 

the motion is granted the property . . . shall not be admissible in evidence at any hearing or trial.”  

The sole remedy for illegally obtained evidence is suppression.  All violations of the statute 

require suppression and for the reasons stated above, the chemical test for intoxication must be 

suppressed in this case. 

  This Court’s decision to suppress the chemical test for intoxication in this case is not one 

that is undertaken lightly.  The Court is clearly aware of the short and long-term societal 

consequences of such a decision.  However, in the opinion of this Court, Fourth Amendment 

jurisprudence can permit no other conclusion.  

 _________________________ 
 AFP 
Dated: _____________________ 
  

                                                
26 State v. Hirman, No. A12-2030, 2013 WL 2302077, at *6. 


