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STATE OF MINNESOTA

CO{-INTY OF STEELE

DISTRICT COURT
CIVI DIVISION

THIRD JUDICIAL DISTRICT

Numan Main Interiano, Court File No. 74-CY-I3-501

Petitioner,

ORDER
V,

Commissioner of Public Safety,

Respondent.

This matter came on for an Implied Consent Hearing before the Honorable Karen R. Duncan,
Judge of District Court, at the Steele County Courthouse in Owatonna, Minnesota, on May 6,
2013.

Petitioner was present and represented by Joel D. Eaton. Defendant was represented by Kristi A.
Nielsen, Assistant Attomey General.

Based upon the fi1es, records, and proceedings herein, the Court, being ful1y advised, makes the
following:

ORDER

1. Petitioner's request for the Court to rescind the revocation of Petitioner's driving privileges is
GRANTED.

2. The attached Memorandum of Law is incorporated herein by reference.

BY THE COURT:

Dated: 6-t7- 13

Court Administrator

f4--,-Q-, )r-,-^-
Karen R. Duncan
Judge of District Courl

JUN 1 7 20fi
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MEMORANDUM OF LAW

Facts

On December 16ft, 2012 at 7:48 p.m., Deputy Aaron Guzman initiated a traffic stop of a

vehicle driven by Petitioner. Minnesota State Patrol had received two traffic complaints

regarding driving behavior and Deputy Guzman personally observed the vehicle traveling above

the posted speed limit, prior to initiation of the stop. Petitioner exhibited numerous indicia of

intoxication, was asked to perform field sobriety tests, failed the field sobriety tests and was

placed under arrest for driving while impaired. Deputies Guzman and Trooper Magana read the

Implied Consent Advisory ("ICA") to Petitioner at802 p.m. and the ICA was completed at 8:06

p.*.' The ICA advised the Petitioner of the basic information regarding the Implied Consent

statutes. Exhibit I, p.2. Petitioner indicated he would submit to a blood test and was transported

to a medical facility for the withdrawing of a sample of his blood from his body. The blood draw

was conducted at 8:28 p.m,. and subsequent analysis determined a blood alcohol content of .19,

which is above the legal limit of .08. Upon this basis, the Commissioner of Public Safety

revoked Petitioner's driving privileges.

Blood Test is a Fourth Amendment Search

The Fourth Amendment protects citizens from unreasonable searches and seizure. U.S.

Const. amend. IV; Minn. Const. art I, $ 10. A "compelled intrusion into the body for blood to be

analyzed for alcohol content must be deemed a Fourth Amendment search." Skinner v. Ry.

Labor Execs. Ass'n,489 U.S. 602,616; accord State v. Shriner,751 N.W.2d 538, 541 (Minn.

2008) (abrogated on other grounds). Any Fourth Amendment search conducted without a

warrant is considered generally urueasonable. State v. Netland, 762 N. W. 2d 202,2I2 (Minn.

2009). Certain exceptions to the warrant requirement exist, however, and will be considered

below.

Exigencv Exception to the Warrant Requirement

A warrantless search may not be found to be unreasonable if exigent circumstances are

present. Netland,762 N. W. 2d at21,2. Prior to Missouri v. McNeely,t Mi.rrl"rota courts have

I Trooper Magana assisted Deputy Guzman in the stop. Trooper Magana read the ICA in Spanish, as Petitioner
intermittently indicated some difFrculty in communicating in English during the stop.

' r33 s.ct. 1552 (2013).



allowed warrantless draws of bodily fluids for chemical testing in connection with lawfirl arrests

for driving while under the influence, under the Implied Consent statute. See, State v. Shriner,

751 N.W.2d 538 (Minn.2008); Statev. Netland,762 N.W,2d202 (Minn. 2009);Minn. Stat. $

1694.50 - 169A.53. However, the landmark decision in Missouri v. McNeely has abrogated

State v. Shriner's holding that the natural dissipation of alcohol in a person's blood stream is a

per se, or single-factor, exigency sufficient to qualify as an exception to the warrant requirement.

As a result, the United States Supreme Court has vacated the judgment and remanded the

Minnesota case, State v. Brooks, "for frrther consideration in light of Missouri v. McNeely..."

Brooks v. Minnesota, 133 S. Ct. 1996,81 USLW 3216 (U.5.2013). Brooks consolidates two

cases involving a defendant who unsuccessfully argued for suppression of a blood test in one and

a urine test in the other case. In both cases the samples were taken by consent after Brooks was

read the standard ICA subsequent to his arrest.3 In those cases, he argued that a warrant was

required and that his consent was coerced by statements read from the ICA which informed him

that refusal was a crime. The Court of Appeals held, in reliance on now abrogated case law, that

a warrant was not required. Therefore, the pleadings failed to properiy trigger the

unconstitutional conditions doctrine. The Court also declined to consider whether the consent

was coerced because it upheld the warrantless chemical tests on other grounds. Because it is

clear that the single factor exigency asserted by Shriner is no longer good law, this Court will

analyze the question of whether there was a sufficient showing of exigency under the totality of

the circumstances, in accordance with the standard set forth by McNeely.

The totality of the circumstances test has some enumerated factors, but also is flexible

because it "will no doubt vary depending upon the circumstances in the case." McNeely, 133

S.Ct . at 1568. Relevant factors may include whether there is an accident scene to investigate,

injuries to attend to, the means and ability to procure a warant, the evanescent nature of alcohol

in the blood and the potential destruction of evidence due to that evanescent naixe. Id. Here,

there is no testimony of an attempt to secure a warrant, nor the inability to do so in a timely

' The U.S. Supreme Court vacated and remanded two cases captioned Brool<s v. Minnesota. One case involves two
first degree DWI convictions with consensual urine samples, while the other case involves a first degree DWI
conviction with a consensual blood sample. Both proceeded with similar arguments about inadmissibility,
procedural postures and analysis at the Minnesota Court of Appeals. After denials of the motions to suppress, the
defendant proceeded to a stipulated facts trial, where the district court convicted him ofthe charges. Appeals to the

Minnesota Court of Appeals followed, which affirmed the convictions based on Shriner and Netland. Shortly after
Missouri v. McNeely was decided, certiari was granted and judgments vacated and remanded to the Minnesota Court
of Appeals for fi.rther consideration in light of McNeely.



fashion. Officers can obtain telephonic warrants in Minnesota and case law supports the ability

of law enforcement to do so under the limited timeframe of the statute. See State v. Cook, 498

N.W.2d 17, 18-19 (Minn. 1993) (a telephonic warrant issued less than one hour after the

request); State v. Raines, 709 N.W.2d 273,275 (Minn. Ct. App. 2006) (telephonic warrant

applied for at 3:10 a.m. and issued within one hour and fifty minutes.).

In this case, the traffic stop was in close proximity to a hospital, as evidenced by only 12

minutes elapsing between the time when the ICA concluded and the blood draw was completed.

In fact, the total time from the initiation of the trafhc stop to the blood draw was only 30

minutes. There was no accident scene to investigate, nor any injuries to be attended to before

hospital personnel could take ablood sample. With these facts, there has not been a sufficient

showing of exigent circumstances, other than the reliance on the single-factor exigency. Absent

another exception to the warrant requirement, awanant was required for the blood test under the

Fourth Amendment.

Consent Exception to the Warrant Requirement

The Commissioner of Public Safety asserts that Petitioner consented to the blood test.

Consent is an exception to the warrant requirement. State v. Diede,795 N.W.2d 836, 846 (Minn.

2011). The State bears the burden to show by a preponderance of the evidence that consent was

given freely and voluntanly. Schneckloth v. Bustamonte, 472 U.S. 218,222,93 S.Ct. 204I,

(1973); State v. Harris,590 N.W.2d90, I02 (Minn.1999). "Whether consent was voluntary is

determined by examining 'the totality of the circumstances, including the nature of the

encounter, the kind of person the defendant is, and what was said and how it was said.' " Harris,

590 N.W.2d at 102 (quoting State v. Dezso,512 N.W.2d 877,880 (Minn.1994)). "when an

encounter becomes coercive, when the right to say no to a search is compromised by a show of

official authority ... the Fourth Amendment intervenes." Dezso,512 N.W.2d at 880. "Failure to

object is not the same as consent." 1d. Nor is mere "acquiescence to a claim of lawful authority"

enough to establish consent. Bumper v. North Carolina,391 U.S. 543,54849, 88 S.Ct. 1788,20

L.8d.2d797 (1968).

Applying a totality of the circumstances analysis, Petitioner did not freely and voluntarily

give consent. Petitioner was already under arrest, one of the strongest showings of force by a

police officer. Two peace officers were present during the process leading up to the taking of



Petitioner's blood. The ICA, read word for word by Deputy Guzman and Trooper Magana (in

Spanish), contains two important statements. First, "Minnesota law requires you to take a test to

determine: if you are under the influence of alcohol." Exhibit I,p.2 at fl 1. (emphasis added)

Second, "fr]efusal to take a test is a uime." Exhibt 1, p. 2 at I 2. (emphasis added). These

statements are a show of force by police and of the "law.ful" authority purportedly given them by

statute. Consent to the test that "Minnesota law requires" and for which the refusal thereof is a

"crime" is at the very least, an "acquiescence to a claim of lawful authority," if not a result of the

coercive threats of prosecution if one asserts his Fourth Amendment right to refuse.a

Furthermore, Minnesota courts have already held that the implied consent advisory laws and

form do not seek to gain the "consent" of the driver to submit to chemical testing and that the

term "consent" is a misnomer. State v. I(iseman,816 N.W.2d 689, 693-694 (Minn. Ct. App.

2012); Id. at n.1. Under these circumstances, consent has not been freely and voluntarily given.

Thus, the "consent" given by Petitioner is not valid consent for the purposes of the Fourth

Amendment.

The Commissioner argues no other exceptions to the warrant requirement. Given the

absence of exigent circumstances and of consent, based on the forgoing analysis, the warrantless

blood draw was a violation of Petitioner's Fourth Amendment rights.

Exclusionary Rule

The exclusionary rule has been applied to Implied Consent proceedings. Harrison v.

Commissioner of Public Safety,781 N.W.2d 918, 920 (Minn, Ct. App. 2010). The sole purpose

of the exclusionary rule is to deter future Fourth Amendment violations. Herring v. tlnited

States,555 U.S. 135,137 (2009). Although a "good faith exception" is sometimes applied to the

exclusionary rule in federal law, Minnesota courts generally have not adopted the "good faith

exception" to the exclusionary rule. See State v. McCloskey, 453 N.W.2d 700, 70I n. 1

(Minn.1990).

Although the Minnesota Court of Appeals may have adopted a pseudo-good faith

exception rn State v. Smith, the facts are distinguishable. State v. Smith,652 N.W.2 d 546 (Minn.

Ct. App. 2002). In Smith, an officer conducted a traffic stop on the basis of a violation of a

o There is no showing that Deputy Guzman or Trooper Maganawere tlileatening or coercive in their manner, tone or
conduct. The Court's emphasis is on the language recited from the ICA form after arrest, the language's plain
meaning, and logical inferences one would draw upon hearing the advisory in the Petitioner's cilcumstances.



window-tint statute, which statute was later deemed unconstitutional. The district court granted

the motion to suppress evidence in that case as a result of an unlawful stop, but the Court of

Appeals reversed and remanded. The court stated that, "[t]he exclusionary rule is not appropriate

when (1) the conduct of the law enforcement officer was reasonable, prudent, and restrained and

there is no hint of selective enforcement or discrimination; (2) the legislation in question did not

authorize a warrantless search in the gathering of evidence; (3) all parties assumed the statute

was valid and enforceable at the time of the stop and the issuance of the warrant; (4) the officer

had probable cause to make an arrest during that stop; and (5) the officer obtained a search

warrant from a judicial officer."s Id. The Commissioner's reliance on this case is unpersuasive.

The exclusionary rule is appropriate and necessary to prevent violations of the Fourth

Amendment. Here, the Court is faced with a clear Fourth Amendment violation. Warrantless

intrusions into the body of a person to gather evidence, without sufficient exigency or valid

consent, are exactly the type of Fourth Amendment violations that are sought to be prevented by

the exclusionary rule. Therefore, the evidence obtained as a result of the warrantless blood draw

must be suppressed.

Unconstitutional Conditions Doctrine

Based on the foregoing analysis, it is unnecessary for the Court to decide this issue raised

by Petitioner.

Conclusion

Without evidence from the blood test, there is an insufficient basis to revoke Petitioner's

driving privileges; the Petition is GRANTED.

Karen R. Duncan
Judge of District Court

5 It is interesting to note that only one case, a Georgia case, has cited these guidelines/factors in the ten years since it
was been published.


