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STATE OF MINNESOTA 

COUNTY OF HENNEPIN 

DISTRICT COURT 

FOURTH JUDICIAL DISTRICT 

 

 

State of Minnesota, 

 

                               Plaintiff, 

 

vs. 

 

Michelle Kristina Sloan, 

 

                               Defendant. 

 

 

 

ORDER DENYING DEFENDANT’S 

MOTION TO SUPPRESS AND DISMISS  

27-CR-12-33973 

________________________________________________________________________ 

The above-entitled matter came on before the Honorable Ronald L. Abrams pursuant to 

Defendant’s Motion to Suppre the breath test provided to the Defendant in this case and to 

Dismiss the case pursuant to the United States Supreme Court’s recent decision in Missouri v. 

McNeely, 133 S.Ct. 1552 (2013).  Barry S. Edwards, Esq., represented Defendant.  Jennifer 

Spalding, Esq., represented the State. 

 

Defendant submitted a Memorandum of Law on May 10, 2013.  The State submitted a 

Memorandum of Law on June 4, 2013.  

 

Based upon arguments of counsel, and all files and records herein, the Court issues the 

following: 

 

ORDER 

 

1. Defendant’s Motions to Suppress the breath test and to Dismiss the Complaint are 

DENIED. 

2. The attached Memorandum is incorporated as if fully set forth herein.  

BY THE COURT 

 

Dated: July 1, 2013    ______________________ 

      Ronald L. Abrams 

      District Court Judge 

      

 

 

 

07/ 01/ 2013  11:04: 16 am

SigPlus1
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MEMORANDUM 
 

  On September 15, 2012, Officer Groves was on routine patrol when he observed a 

vehicle travel over the fog line and the center-lane divided line multiple times.  Officer Groves 

stopped the vehicle and identified the driver as the Defendant, Michelle Kristina Sloan 

(“Defendant”).  After speaking with the Defendant, Officer Groves believed she was under the 

influence of alcohol and placed her under arrest.  She was transported to the Eden Prairie Police 

Station where she was read the Minnesota Implied Consent Advisory.  She stated she understood 

the Advisory and agreed to provide a sample of her breath for testing which revealed a BAC over 

.08.  

 

Defendant argues that after Missouri v. McNeely, the Fourth Amendment requires a 

search warrant for a breath test in all DWI cases (or a totality of the circumstances exigency 

exception).  Defendant further argues that no other exception to the warrant requirement exists 

and that Defendant’s choice was coerced.  Defendant also argues that Minnesota’s Implied 

Consent law unconstitutionally conditions driving privileges on the waiver of constitutional 

protections against warrantless searches.  

 

The State argues that McNeely does apply to breath or urine testing and does not affect 

this or most DWI cases.  The State further argues that the collection of Defendant’s breath 

sample was reasonable and was a search incident to arrest.   

 

I. Delineating the Scope of McNeely and Its Effect on Minnesota DWI law
1
 

 

In order to analyze the proper scope and effect of McNeely on Minnesota DWI and 

Implied Consent law, it is necessary to briefly review certain decisions by the United States 

Supreme Court and Minnesota Supreme Court.   

 

A.  United States Supreme Court Jurisprudence 

 

There are four major United States Supreme Court decisions that deal with the United 

States Constitution and the rights of drivers charged with alcohol-related driving offenses.
2
 All 

four involve drivers who refused to take the test.  

                                                 
1
 This Court has pending several dozen motions spawned by McNeely.  The Court has reviewed memoranda 

submitted by a number of defense counsel and prosecutors.  The submitted pleadings do not differ in material 

respects.  The thrust of the McNeely motions that Minnesota’s refusal statute and implied consent regimen is 

unconstitutional is based upon the alleged violation of Fourth Amendment rights.  The Court has reviewed a number 

of orders written by various Judges of this Court, including Judge Phillip D. Bush, Judge Elizabeth V. Cutter, Judge 

Kristin A. Siegesmund and Judge James Moore.  The Court found most of the analysis in Judge Bush’s Order in 

State v. O’Brien, 27-CR-10-35267 to be persuasive, and has utilized significant portions of that Order.  This 

Memorandum differs in some respects to Judge Bush’s Order.  The Court has also reviewed a number of Orders 

issued by the undersigned pre-Netland and pre-Shriner.  The Court has reviewed cases cited by both the Defense and 

Prosecution.  This Order is the product of this Court’s analysis of the issues presented. 
2
 The Court will not discuss Michigan v. Sitz 496 U.S. 444 (1990) (holding that sobriety roadblock looking for drunk 

drivers does not violate the Fourth Amendment) because Minnesota does not allow sobriety roadblocks under the 
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The first case is Schmerber v. California, 384 U.S. 757 (1966). In Schmerber, the defendant was 

arrested for driving under the influence after he was involved in an accident. The police asked 

Schmerber to take a breath test and he refused to submit to alcohol testing. Because they were 

investigating an alcohol-related accident with injuries, the police took a forced warrantless blood 

draw over Schmerber’s objection.  The issue in Schmerber was whether, after a lawful arrest 

where the person has declined to take an alcohol test, the police may intrude into the body and 

take blood without a warrant. 

 

The Supreme Court held, based on exigent circumstances, that:  

  

We thus conclude that the present record shows no violation of petitioner's right 

under the Fourth and Fourteenth Amendments to be free of unreasonable searches 

and seizures. It bears repeating, however, that we reach this judgment only on the 

facts of the present record. The integrity of an individual's person is a cherished 

value of our society. That we today hold that the Constitution does not forbid the 

States minor intrusions into an individual's body under stringently limited 

conditions in no way indicates that it permits more substantial intrusions, or 

intrusions under other conditions. 

Id. at 772.   

In Mackey v. Montrym, 443 U.S. 1 (1979), the Court upheld the constitutionality of 

Massachusetts Implied Consent law, similar to Minnesota’s, that summarily suspended the 

driver’s licenses of drivers who refuse alcohol testing.   The Court said: 

 

The Commonwealth's interest in public safety is substantially served by the 

summary suspension of those who refuse in several ways to take a breath-analysis 

test upon arrest. First, the very existence of the summary sanction of the statute 

serves as a deterrent to drunken driving. Second, it provides strong inducement to 

take the breath-analysis test and thus effectuates the Commonwealth's interest in 

obtaining reliable and relevant evidence for use in subsequent criminal 

proceedings. Third, in promptly removing such drivers from the road, the 

summary sanction of the statute contributes to the safety of public highways. 

Id. at 18. 

 In response to the argument that it was unconstitutional to treat drivers who refuse 

alcohol testing more harshly than those who take a test, the Court said: 

                                                                                                                                                             
State Constitution. See Ascher v. Commissioner of Public Safety, 519 N.W. 2d 183 (Minn. 1994). California v. 

Trombetta 104 S. Ct 2528 (1984) (even though technically possible to do so due process does not require preserving 

the breath samples from an Intoxilyzer machine because of the high accuracy of the machine) will also not be 

discussed. In addition four cases where certiorari was declined will be discussed in other sections below.  Finally the 

non-DWI, impaired railroad worker case, Skinner v. Railway Labor Executives' Assn., 489 U.S. 602 (1989) will be 

discussed in in Section IV. 
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A state plainly has the right to offer incentives for taking a test that provides the 

most reliable form of evidence of intoxication for use in subsequent proceedings. 

Indeed, in many cases, the test results could lead to prompt release of the driver 

with no charge being made on the “drunken driving” issue. And, in exercising its 

police powers, the Commonwealth is not required by the Due Process Clause to 

adopt an “all or nothing” approach to the acute safety hazards posed by drunken 

drivers. 

Id. at 19. 

 In South Dakota v. Neville, 459 U.S. 553 (1983), the Supreme Court addressed the issue 

of whether evidence of defendant’s refusal to submit to a blood-alcohol test is protected by the 

privilege against self-incrimination.  The Court said that: 

 

The simple blood-alcohol test is so safe, painless, and commonplace, see 

Schmerber, 384 U.S., at 771, 86 S. Ct., at 1836, that respondent concedes, as he 

must, that the state could legitimately compel the suspect, against his will, to 

accede to the test. Given, then, that the offer of taking a blood-alcohol test is 

clearly legitimate, the action becomes no less legitimate when the State offers a 

second option of refusing the test, with the attendant penalties for making that 

choice. Nor is this a case where the State has subtly coerced respondent into 

choosing the option it had no right to compel, rather than offering a true choice. 

To the contrary, the State wants respondent to choose to take the test, for the 

inference of intoxication arising from a positive blood-alcohol test is far stronger 

than that arising from a refusal to take the test. 

Neville, 459 U.S. at 563-64 (emphasis added). 

Justice O’Connor stated the Court’s holding: 

We recognize, of course, that the choice to submit or refuse to take a blood-

alcohol test will not be an easy or pleasant one for a suspect to make. But the 

criminal process often requires suspects and defendants to make difficult choices. 

See, e.g., Crampton v. Ohio, decided with McGautha v. California, 402 U.S. 183, 

213–217, 91 S.Ct. 1454, 1470–1472, 28 L.Ed.2d 711 (1971). We hold, therefore, 

that a refusal to take a blood-alcohol test, after a police officer has lawfully 

requested it, is not an act coerced by the officer, and thus is not protected by the 

privilege against self-incrimination. 

Id. at 564. 

 The most recent U.S. Supreme Court case dealing with rights of drivers charged with 

alcohol-related driving offenses, and the decision that has generated this and many other motions 

like it, is Missouri v. McNeely, 133 S. Ct. 1552 (2013).  In McNeely, the defendant was arrested 

for drunk driving.  While being transported to the police station, the defendant indicated that he 
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would refuse to provide a breath sample.  The officer took him to a hospital and read the 

Missouri implied consent form.  The defendant continued to refuse.  Without a search warrant, 

the officer then ordered a hospital lab technician to pierce the defendant’s skin and forcibly draw 

blood.  The blood test result was .15.  The defendant was charged with driving while intoxicated. 

 

In McNeely the United State Supreme Court considered whether the natural 

metabolization of alcohol in the bloodstream constitutes a per se, single-factor exigency that 

justifies an exception to the Fourth Amendment’s warrant requirement for non-consensual blood 

testing in all drunk-driving cases.  McNeely, 133 S.Ct. at 1568.  The Court concluded that it did 

not.  Id.   Thus, in the context of non-consensual blood draws taken over the express refusal of 

the defendant, “the natural dissipation of alcohol in the bloodstream does not constitute an 

exigency in every case sufficient to justify conducting a blood draw without a warrant.”  Id. 

In discussing the privacy interests implicated by the police action in McNeely, the 

Supreme Court emphasized the compelled physical nature of a non-consensual blood draw:  

the type of search at issue in this case, …involved a compelled physical intrusion 

beneath McNeely's skin and into his veins to obtain a sample of his blood for use 

as evidence in a criminal investigation. Such an invasion of bodily integrity 

implicates an individual's “most personal and deep-rooted expectations of 

privacy.” Winston v. Lee, 470 U.S. 753, 760, 105 S.Ct. 1611, 84 L.Ed.2d 662 

(1985); see also Skinner v. Railway Labor Executives' Assn., 489 U.S. 602, 616, 

109 S.Ct. 1402, 103 L.Ed.2d 639 (1989). 

McNeely, 133 S. Ct. at 1558 (emphasis added). 

 

 In fact, McNeely contains innumerable references to blood testing, and eight references to 

phrases like “invasion of bodily integrity” and “compelled intrusion into the human body.” The 

Supreme Court was also careful to weigh the privacy interests of individuals against the specific 

act of a compelled intrusion beneath the skin:  

But the fact that people are ‘accorded less privacy in . . . automobiles because of 

the compelling governmental need for regulation,’ California v. Carney,471 U.S. 

386, 392, 105 S.Ct. 2066, 85, 85 L.Ed.2d 406 (1985), does not diminish a 

motorist’s privacy interest in preventing an agent of the government from 

piercing his skin.  As to the nature of a blood test conducted in a medical setting 

by trained personnel, it is concededly less intrusive than other bodily invasions we 

have found reasonable . . . We have never retreated, however, from our 

recognition that any compelled intrusion into the human body implicates 

significant constitutionally protected interests. 

McNeely, 133 S. Ct. at 1565 (emphasis added).   
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 Crucially, there is no mention or analysis of urine testing or breath testing
3
 in McNeely. 

In fact, McNeely contains support for the states’ use of implied consent laws to gather evidence 

blood-alcohol concentration evidence without resorting to warrantless non-consensual blood 

draws:  

States have a broad range of legal tools to enforce their drunk-driving laws and to 

secure BAC evidence without undertaking warrantless nonconsensual blood 

draws. For example, all 50 States have adopted implied consent laws that 

require motorists, as a condition of operating a motor vehicle within the State, 

to consent to BAC testing if they are arrested or otherwise detained on suspicion 

of a drunk-driving offense. See NHTSA Review 173; supra, at 1556 (describing 

Missouri's implied consent law). Such laws impose significant consequences 

when a motorist withdraws consent; typically the motorist's driver's license is 

immediately suspended or revoked, and most States allow the motorist's refusal to 

take a BAC test to be used as evidence against him in a subsequent criminal 

prosecution. See NHTSA Review 173–175; see also South Dakota v. Neville, 459 

U.S. 553, 554, 563–564, 103 S.Ct. 916, 74 L.Ed.2d 748 (1983) (holding that the 

use of such an adverse inference does not violate the Fifth Amendment right 

against self-incrimination). 

It is also notable that a majority of States either place significant restrictions on 

when police officers may obtain a blood sample despite a suspect's refusal (often 

limiting testing to cases involving an accident resulting in death or serious bodily 

injury) or prohibit nonconsensual blood tests altogether. Among these States, 

several lift restrictions on nonconsensual blood testing if law enforcement officers 

first obtain a search warrant or similar court order. 

McNeely, 133 S. Ct. at 1566 (emphasis added).
4
 

 

The foregoing discussion establishes, in the Court’s view, a few important things.  First, 

the Supreme Court’s careful language, couched in terms of “compelled physical intrusions,” 

demonstrates that McNeely is limited to cases where the police, without a search warrant, compel 

submission to a blood test over an individual’s express refusal. Second, the Supreme Court’s 

explicit approval of implied consent laws that require motorists to consent to blood-alcohol 

testing or be subject to significant penalties demonstrates that the Supreme Court’s definition of 

“nonconsensual,” in this context, refers to the explicit refusal to submit to testing and not a 

                                                 
3
 There is no merit to the defense argument that because the Supreme Court in Brooks v. Minnesota, No. 12-478, 

2013 WL 1704706 granted certiorari, vacated convictions and remanded in light of McNeely that the McNeely 

decision applies to more than blood tests.  Brooks had 3 cases (urine and blood) and all three of Brooks cases were 

consolidated.  Since there was a blood test in one of the cases, and Brooks relied on Shriner, which McNeely has 

overruled, it makes sense that all the consolidated cases be sent back to the Minnesota court for further decisions.  It 

does not mean that the Supreme Court was expanding McNeely to cover both breath and urine testing.   
4
 It is important to note that this portion of the McNeely opinion, Section III, was joined by four Justices.  Two 

Justices joined in Chief Justice Roberts’ opinion concurring in part and dissenting in part. Justice Kennedy wrote a 

concurring opinion specifically not joining the majority opinion as to Section II-C and Section III.  Justice Thomas 

would have upheld the Missouri law as written and reversed the Missouri Supreme Court. 
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failure to obtain free and voluntary consent.  Thus, the Supreme Court recognized the validity of 

implied consent laws and the validity of the states’ imposition of consequences for motorists who 

withdraw consent.   

B.  Minnesota’s DWI and Implied Consent law 

 

Minnesota, like all 50 states, has criminalized drunk driving.  Minn. Stat. §169A.20 -

169A.27.  Minnesota has an “Implied Consent” statute, Minn. Stat. §169A50 – 169A.55, and 

Minnesota requires drivers arrested for impaired driving to take a test. Minn. Stat. 169A.51. 

Unlike a majority of states, Minnesota, in 1990, made it a crime to refuse to submit to testing.
5
  

Minnesota’s current law on refusal to submit to testing states “It is a crime for any person to 

refuse to submit to a chemical test of the person's blood, breath, or urine under section 169A.51 

(chemical tests for intoxication), or 169A.52 (test refusal or failure; revocation of license).” 

Minn. Stat. § 169A.20, subd 2.  Minnesota does not criminalize refusal to consent but rather it 

criminalizes refusal to submit to testing.
6
 The only place that the police are not required by law 

to use the Implied Consent process and draw blood without cooperation is in Criminal Vehicular 

Operation (CVO) cases (accident involving personal injury or death). Unless it is a CVO case, if 

a driver in Minnesota refuses to submit to testing, the police do not force a blood draw. The 

police did not force a blood draw of the defendant in the present case. 

The Minnesota Supreme Court has upheld the constitutionality of criminal prosecution 

for refusal to submit to testing under the Fifth Amendment. McDonnell v. Comm'r of Pub. Safety, 

473 N.W.2d 848, 855 (Minn. 1991).  “Appellant Driver contends that Minn. Stat. § 169.121, 

subd. 1a (1990) [now 169A.20 subd. 2], the refusal provision, violates the privilege against 

compelled self-incrimination protected by both the state and federal constitutions. We disagree.” 

Id.   “[T]he testing request is merely police conduct ‘normally attendant to arrest and custody’ 

and ‘similar to a police request to submit to fingerprinting or photography’” Id. (citing Neville, 

459 U.S. at 564 n. 15).  The Minnesota Supreme Court rejected the inference that criminalization 

of refusal carries different constitutional repercussions than other penalties for refusal:  

We disagree with appellant that Minnesota's addition of potential criminal 

penalties for refusal requires a different conclusion than that reached in Neville. 

The fact that certain individuals may face criminal charges for refusing to undergo 

testing in no way compels those individuals to refuse. Rather, the possibility of 

criminal liability seems far more likely to encourage suspected drivers to agree to 

submit to testing.  

McDonnell, 473 N.W.2d at 855-56. 

The Minnesota Supreme Court went on to conclude that, in the particular context of 

Minnesota’s implied consent law, the decision to submit or refuse chemical testing does not 

present a “cruel choice” prohibited by the federal and state privileges against compelled self-

incrimination: 

                                                 
5
 Other states’ criminalization of refusal is discussed below in Section III. 

6
 See State v. Wiseman 816 N.W. 2d 689, 693-694 (Minn. Ct. App. 2012) 
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[T]he decision to submit to or refuse chemical testing does not present an 

individual the kind of “cruel choice” prohibited by both the state and federal 

privileges against compelled self-incrimination. We therefore conclude that in this 

particular context—where an individual is requested to submit to blood alcohol 

content testing and potentially faces criminal penalties for refusing to do so, and 

where that individual is provided a reasonable opportunity to consult an attorney 

before deciding whether to submit as requested—neither the state nor the federal 

privilege against compelled self-incrimination is violated.  

Id. at 856. 

 Minnesota’s criminalization of refusal was later challenged on Fourth Amendment 

grounds.  In response, the Minnesota Court of Appeals held “that the refusal statute does not 

violate appellant's Fourth Amendment rights” State v. Mellett, 642 N.W.2d 779, 785 (Minn. Ct. 

App. 2002), review denied (Minn. Jul. 16, 2002).  

Four years after that challenge, another challenge to the refusal statute was brought 

before the Minnesota Court of Appeals.  The court of appeals, responding to the defendant’s 

contention that Mellett did not address the criminalization of refusal as an exception to the 

Fourth Amendment’s prohibition on warrantless searches, held, in an unpublished opinion, that 

the statutory framework established by Minnesota’s implied consent law was a reasonable means 

for accomplishing the state’s compelling objective of protecting its residents from impaired 

drivers:  

Appellant nonetheless argues that Mellett did not address the precise issue he 

raises, i.e., that it is a violation of the Fourth Amendment to criminalize the 

refusal to submit to a chemical test, because it did not analyze consent as an 

exception to the Fourth Amendment prohibition against warrantless searches. We 

disagree. 

 

. . .  

 

We conclude that the holding of Mellett is dispositive of appellant's contentions. 

The state has a compelling interest in protecting its residents from drivers 

impaired by alcohol, and the statutory framework of implied consent set forth in 

Minn.Stat. § 169A.20, subd. 2, is a reasonable means to accomplish that 

objective. Consequently, the statute is constitutional, and the lack of appellant's 

verbal consent to the taking of the breath test did not violate his Fourth 

Amendment rights.  

 

State v. Schwichtenberg, A05-768, 2006 WL 463865 at *2 (Minn. Ct. App. Feb. 28, 2006) 

(emphasis added).   

 

In 2008, the Court of Appeals, in another unpublished opinion, rejected the argument that 

criminalizing refusal violates the Fourth Amendment. State v. Muraski, A07-1705, 2008 WL 
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4628598 (Minn. Ct. App. Oct. 21, 2008).
7
  After the Minnesota Supreme Court denied review, 

Muraski petitioned for a writ of certiorari to the United States Supreme Court.  The petition 

raised the same issues being raised here,
8
 and the United States Supreme Court denied certiorari. 

130 S. Ct. 197 (2009).  

 In 2008, the Minnesota Supreme Court examined the exigent circumstances exception to 

the search warrant requirement as it applied to a nonconsensual blood-draw search of a driver’s 

body. State v. Shriner, 751 N.W.2d 538 (Minn. 2008). In Shriner, the officer did not invoke the 

implied consent advisory.  Shriner, 751 N.W.2d at 540.  As in McNeely, the police officer had 

medical personnel draw blood from the defendant.  Id.  The Minnesota Supreme Court ultimately 

held that the natural dissipation of alcohol in the blood creates a single-factor exigent 

circumstance that will justify taking a warrantless, nonconsensual blood draw: 

 

We hold that when law enforcement has probable cause to believe a defendant has 

committed the offense of criminal vehicular homicide or operation under 

Minn.Stat. § 609.21 (2006), it is important that the defendant's blood be tested 

within 2 hours of the accident causing injury to or the death of another. The rapid, 

natural dissipation of alcohol in the blood creates single-factor exigent 

circumstances that will justify the police taking a warrantless, nonconsensual 

blood draw from a defendant, provided that the police have probable cause to 

believe that defendant committed criminal vehicular homicide or operation. 

Id. at 548-50.  The single-factor exigency holding in Shriner was specifically abrogated by 

McNeely.    

 

In State v. Netland, 762 N.W.2d 202 (Minn. 2009), the Minnesota Supreme Court faced 

another challenge to Minnesota’s criminalization of refusal to submit to chemical testing.  

Netland, a test refusal case, raised a number of issues and the one of concern in this case is the 

unconstitutional conditions argument.  The Court said: 

 

[I]n order to proceed with her claim, Netland must establish that the criminal test-

refusal statute authorizes an unconstitutional search. Because, [based on Shriner], 

we conclude that Netland has not shown that a warrantless search for her blood-

alcohol content would have been unconstitutional, we need not determine whether 

the unconstitutional conditions doctrine applies to Fourth Amendment rights or 

whether it should be applied to violations of the Minnesota Constitution. 

Netland, 762 N.W.2d at 212. 

 

                                                 
7
 While Muraski cites Netland, it also cites and uses Mellett for support.  

8
 The petition raised three issues. “1) Does a statute that makes it a crime to refuse to consent to a search for 

evidence of criminal activity by that person’s accuser violate the person’s Fourth Amendment? 2) Does the same 

statute violate the person’s right to substantive due process? and 3) Does that same statute violate the prohibition 

against unconstitutional conditions?”  2009 WL 1913512 (U.S) (Appellate Petition, Motion and Filing). 
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 Lastly, in State v. Wiseman, 816 N.W. 2d 689 (Minn. Ct. App. 2012), petition for 

certiorari denied 133 S. Ct 1585 (U.S. March 18, 2013),
9
 the defendant raised the issue of 

whether the refusal statute infringes on a defendant’s right to refuse to consent to a warrantless 

search.  Wiseman, 816 N.W.2d at 693.  Wiseman refused to submit to chemical testing and the 

police did not take a forced blood draw.  Id. at 691.  He was convicted of felony refusal to submit 

to testing and raised the following issue on appeal:   

 

Wiseman contends that the chemical-test-refusal statute infringes his fundamental 

right to passively or nonviolently “refuse to consent to a warrantless search” and 

thereby refuse to produce what the police seek. He asserts that this fundamental 

right, although lacking an explicit textual source of constitutional protection, is a 

necessary “corollary” to his constitutional right to be free from unreasonable 

searches, U.S. Const. amend. IV; Minn. Const. art. I, § 10, and the constitutional 

preference for warrants. 

Id. at 693.  

  

In Wiseman, the Court relied on Shriner and Netland to conclude that when the 

“requirements of probable cause and exigent circumstances are met, consent is not 

constitutionally necessary to administer a warrantless chemical test.” Id. at 694.  The Wiseman 

Court also concluded, however, that the implied consent advisory does not actually seek a 

person’s consent to submit to chemical testing: 

 

Indeed, the implied consent advisory required by Minnesota law, which was 

presented to Wiseman, does not seek a person's consent to submit to a warrantless 

chemical test; rather, it advises a person that Minnesota law requires the person to 

take a chemical test and that refusal to submit to a chemical test is a crime. 

Minn.Stat. § 169A.51, subd. 2 (2008). Because neither a warrant nor consent are 

necessary to administer a constitutionally reasonable chemical test supported by 

probable cause, our analysis turns on whether there exists a fundamental right to 

passively or nonviolently refuse to submit to a constitutionally reasonable police 

search. 

 

Id. at 694.  While it is clear from Wiseman that the court relies on the single-factor exigency that 

was overruled in McNeely to conclude that the chemical test is constitutionally reasonable,
10

 the 

Wiseman Court also noted that criminal penalties for refusal to cooperate with a warrantless but 

                                                 
9
 Again, in the petition for certiorari, Wiseman raised the same three issue as Muraski (see, supra fn 7) 2012 WL 

6762493 (US) (Appellate Petition, Motion and Filing). The petition for certiorari was denied after the United States 

Supreme Court had full briefing and oral argument in McNeely.  If the United States Supreme Court, in McNeely, 

were intending to hold that state statutes that criminalize refusal to test are unconstitutional, they would not have 

been silent on that issue in McNeely and, less than 30 days before McNeely was released, would not have declined 

review in Wiseman which raises that precise issue.  
10

 This Court will not quote or discuss Wiseman’s reasonableness analysis here but notes that it appears to be an 

even stronger argument in light of the very recent United States Supreme Court decision in Maryland v. King, 569 

U.S. ___(2013) (slip op. at 2).    
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constitutionally reasonable police request for evidence has been upheld in a variety of other 

contexts:  

 

Refusal to cooperate with a warrantless but constitutionally reasonable police 

request for evidence, even when accomplished passively or nonviolently, is 

subject to criminal penalties or otherwise adverse consequences in a variety of 

contexts. For example, states may criminally punish an individual for passively or 

nonviolently refusing to provide his or her identity to the police during a valid 

Terry stop, without abridging the protections of the Fourth Amendment. Hiibel v. 

Sixth Judicial Dist. Ct., 542 U.S. 177, 188–89, 124 S.Ct. 2451, 2459, 159 L.Ed.2d 

292 (2004) (observing that “[t]he threat of criminal sanction helps ensure that the 

request for identity does not become a legal nullity”); Terry v. Ohio, 392 U.S. 1, 

88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). The state also may compel an individual to 

stand in a lineup or wear particular clothing, or to produce incriminating 

nontestimonial physical evidence such as a blood sample, a handwriting 

exemplar, or a voice exemplar, all of which require the individual's cooperation. 

Doe v. United States, 487 U.S. 201, 210, 108 S.Ct. 2341, 2347, 101 L.Ed.2d 184 

(1988). If an individual refuses to cooperate with such requests, it is not 

fundamentally unfair or a violation of due process to use the individual's refusal 

as evidence of guilt. See South Dakota v. Neville, 459 U.S. 553, 566, 103 S.Ct. 

916, 924, 74 L.Ed.2d 748 (1983) (holding that state's use of defendant's refusal to 

submit to chemical test as evidence of guilt “comported with the fundamental 

fairness required by due process”); United States v. Brown, 156 F.3d 813, 815 

(8th Cir.1998) (holding that jury may infer guilt from defendant's refusal to 

provide handwriting exemplar). 

 

Id. at 694-95.   

 

The only place in Minnesota law where the police were authorized to take a forced blood 

sample over an individual’s express refusal was in CVO cases.  Shriner held that the single 

factor exigency in CVO cases did not require a search warrant.  McNeely clearly overrules 

Shriner. The police now either need a search warrant or a totality of the circumstances exigency 

exception to the search warrant requirement in order to lawfully do a forced blood draw over a 

person’s objection.  

 

II.  Constitutionality of Minnesota’s statute criminalizing refusal to test after McNeely 

 

A. Controlling Precedent Holds that the Refusal Statute is Constitutional 

 

Although Defendant here does not directly challenge the constitutionality of Minnesota’s 

refusal statute, Minn. Stat. § 169A.20, subd. 2, the Court will nonetheless examine the 

constitutionality of the statute because the inquiry is interrelated with the inquiry into the 

reasonableness of tests taken pursuant to the statutory scheme.     
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“The constitutionality of a statute is a question of law.”  Hamilton v. Comm’r of Pub. 

Safety, 600 N.W.2d 720, 722 (Minn. 1999).  Minnesota courts “proceed on the presumption that 

Minnesota statutes are constitutional and that our power to declare a statute unconstitutional 

should be exercised with extreme caution.” Associated Builders & Contractors v. Ventura, 610 

N.W.2d 293, 299 (Minn.2000) (citations omitted).  The party challenging the constitutionality of 

a statute “bears the very heavy burden of demonstrating beyond a reasonable doubt that the 

statute is unconstitutional.” State v. Merrill, 450 N.W.2d 318, 321 (Minn.1990). 

 

As discussed above in Section I, McNeely did not address the constitutionality of states 

statutes that criminalize refusal to submit to testing in DWI cases.  The United States Supreme 

Court has not squarely addressed that issue, but it has denied certiorari in at least three cases 

where the constitutionality of criminalizing refusal in DWI cases was the central issue on which 

the defendant sought review.
11

   

 

To the extent that McNeely addressed implied consent laws and their attendant penalties 

for refusal to submit to chemical testing, the Supreme Court approved the use of such laws for 

the enforcement of state DWI laws.  McNeely, 133 S. Ct. at 1566.  Moreover, the Supreme 

Court’s discussion makes clear that its conception of nonconsensual blood tests—like that at 

issue in McNeely—is limited to an individual’s refusal to submit to testing.  Despite the alleged 

coerciveness arising out of the fact that refusal to submit to testing leads to adverse consequences 

in all fifty states, the Supreme Court implicitly approved such procedures in its discussion as to 

why the Court’s limited holding—that single-factor exigency does not justify a warrantless, 

nonconsensual blood test—will not impair the states’ ability to enforce DWI laws.       

 

Having concluded that McNeely does not address the constitutionality of refusal statutes, 

Minnesota precedent clearly mandates a conclusion that the test-refusal statute is constitutional.  

McDonnell and Mellett have been valid constitutional law for decades and are not overruled by 

McNeely.  The fact that Netland and Wiseman, because of their reliance on Shriner, may need 

clarification as to the legal basis for their rulings does not diminish their precedent.  Netland and 

Wiseman were not overruled by McNeely and their holdings also remain as the law of this state. 

The argument of unconstitutional conditions, not reached in Netland, will be discussed below.  

 

Finally, even if the Court accepted that there was a constitutional right to refuse a 

warrantless blood test
12

—as opposed to a right to refuse to cooperate with a valid constitutional 

search, as in Wiseman—the statute still does not infringe upon that right.  Under the test-refusal 

statute, a defendant cannot be charged for his or her rejection of a blood test alone.  See Minn. 

Stat. § 169A.51, subd. 3 (“Action may be taken against a person who refused to take a blood test 

only if an alternative test was offered . . . .”).  Thus, Minnesota’s implied consent statute never 

punishes a defendant solely for his or her refusal to submit to a blood test—a result that is 

completely consistent with McNeely.  It is also consonant with the Supreme Court’s decision in 

Neville, where the Supreme Court held that a state’s offer to take a blood-alcohol test was no less 

legitimate because the state offered a second option—refusal—along with attendant penalties for 

                                                 
11

 Muraki (Minn.) and Wiseman (Minn.) are discussed above while Burnett (Alaska) and Hoover (Ohio) discussed 

below.  
12

 As noted in Section I, nothing in McNeely suggests that warrantless urine or breath tests are unconstitutional.   
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making that choice.  Neville, 459 U.S. at 563-64 (“Given, then, that the offer of taking a blood-

alcohol test is clearly legitimate, the action becomes no less legitimate when the State offers a 

second option of refusing the test, with the attendant penalties for making that choice.”).   

 

In summary, the Court concludes that, pursuant to existing precedent, Minn. Stat. § 

169A.20, subd. 2 is constitutional.  

 

B.  Criminalization of Refusal to Submit to Testing in Other States  

 

Forty nine states (49) have Administrative License Sanctions (ALS) for refusing to 

submit to chemical testing under Implied Consent laws which result in driving privileges being 

suspended. These ALS have consistently been held to be constitutionally permissible by 

numerous state Supreme Courts and the United States Supreme Court in Mackay v Montrym 443 

U.S. 1, 99 S. Ct 2621 (1979).  In addition to ALS, more than half the states (26)
13

 impose 

criminal or civil sanctions for refusal to submit to testing.  Eighteen (18) states
14

 criminalize 

refusal to submit to testing by imposing jail time.  Seven (7) states
15

 have criminal fine only or 

civil fine penalties for refusal that can be as high as $10,000. Also a first time test refusal in one 

(1) state
16

 results in a civil impoundment of the driver’s motor vehicle.  In addition the federal 

government has criminalized refusal to submit to testing after arrest for a DWI. It is a federal 

                                                 
13

 See National Highway Traffic Safety Administration “Digest of Impaired Driving and Selected Beverage Control 

Laws Twenty-Sixth Edition Current as of June 1, 2011.” A few states have criminalized refusal to submit to testing 

since that Digest was published.  Some states criminalize first time refusal and others criminalize refusal with prior 

DWI convictions.  Still other states impose additional criminal penalties to the underlying DWI sentence as their 

method of increasing compliance with the required testing.  For purposes of the constitutional argument advanced by 

the defense, these distinctions do not matter.  
14

 Alaska (up to one year in jail with 72 hour consecutive minimum sentence and minimum $1,500 fine for first time 

refusal), AK ST §28.35.032 §12.55.135; California (first refusal results in an additional 48 hours in custody), CA 

VEH §23577(a); Florida (up to 1 year in jail for second refusal), FLA. STAT ANN. §316 1932, 775.082;  Hawaii  

(first refusal is a “petty misdemeanor” which in Hawaii means up to 30 days in jail), HAW REV. STAT §291e-68; 

Kansas (a minimum of 5 day in jail and up to one year in jail for a refusal where there is a prior refusal or prior 

DWI), KAN STAT ANN §8-1001;  Kentucky (refusal to submit to testing is an aggravating factor that results in an 

increased jail sentence resulting in a 7 day mandatory minimum sentence for first time refusal), KY ST 

§189A.010(1), §189A.010(5)(a)-(e);  Louisiana (minimum of 10 days and a maximum 180 days for third refusal), 

LA R.S. §14:98.2(B)(1); Maine (not less than 96 hours jail for first refusal), ME ST TI §29-A 2411(5)(A), (B), (C), 

(D); Maryland (up to 60 days in jail for first refusal), MD TRANS §27-101(x)(3);  Minnesota (up to one year in jail 

for first refusal),  MINN STAT §169A.20 subd. 2;  Mississippi ( up to 2 days in jail for first refusal and up to one 

year in jail for second refusal), MS ST §63-11-21, 63-11-30(2);  Nebraska (minimum of 7 days up to 60 days in jail 

for first time refusal),  NEB. REV STAT. §60-6,197, §60-6,197.03;  Ohio (increased DWI sentences when there is a 

refusal), OH ST §4511.99, §2929.24, Pennsylvania (not less than 72 hours and $1,000 fine for first refusal), 75 

Pa.C.S.A. §3804(c); Rhode Island (up to 6 months in jail for second refusal), RI ST §31-27-2.1(b), Tennessee (up to 

364 days in jail with a 5 day mandatory minimum sentence for refusing to test if driving privileges are suspended for 

a DWI), TENN. CODE §55-10-406: Virginia (up to 6 months in jail for second refusal), VA ST §18.2-11, §18.2-

268.3 and Vermont (refusal with a DWI conviction is a crime with up to two year in jail), VT STAT §1201 (b), 

§1202 (d)(6) §1210(b).      
15

 Arkansas, Idaho, Indiana, Michigan, New Jersey, New York, and Oregon.  
16

 Delaware (90 day vehicle impoundment for first time refusal and 1 year vehicle impoundment for subsequent 

refusals) DE ST TI 21 §2756 (c)(1). 
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misdemeanor, punishable by up to 6 months in federal prison, for first time refuse to submit to 

testing in a National Park
17

. 

 

This Court will discuss four of the states that criminalize refusal.  This Court has not been 

able to find and defense counsel has not identified any state where a statute criminalizing refusal 

to submit to testing, after arrest for DWI, has been found to be unconstitutional.  

 

 

1. Alaska  

 

In the early 1980’s, Alaska may have been the first state to criminalize refusal to submit 

to chemical testing, making it punishable by up to one year in jail. Alaska Stat. § 28.35.032.  The 

Alaska Court of Appeals rejected constitutional challenges to the criminalization of refusal in 

Svedlund v. Anchorage, 671 P.2d 378 (Alaska Ct. App. 1983); Jensen v. State, 667 P.2d 188 

(Alaska Ct. App. 1983); and Coleman v. State, 658 P.2d 1364 (Alaska Ct. App. 1983).   

In Burnett v. Municipality of Anchorage, 678 P.2d 1364 (Alaska Ct. App. 1984), the 

defendant, Peter Burnett (“Burnett”), was stopped by the Anchorage police and lawfully arrested 

for DWI.  Like McNeely, the police asked him to take a breath test and like McNeely he refused.  

Unlike McNeely, the police did not force a blood draw over his objection.  Instead, he was 

charged with and convicted of the crime of refusing to submit to testing. On appeal, the Alaska 

Court of Appeals held that “we are satisfied that it is a reasonable search under the constitution 

because it is incident to arrest. See Cupp v. Murphy, 412 U.S. at 295, 93 S.Ct. at 2003, 36 

L.Ed.2d at 905. See also 1 W. LaFave, Search and Seizure § 2.6(a) (1978).”  Burnett, 678 P.2d at 

1368.  Burnett filed a petition for certiorari with the United States Supreme Court and it was 

denied. 469 U.S. 859 (1984).   

Burnett then took his case to federal court by way of a habeas corpus petition.  Almost 

thirty years ago, Burnett argued, as is being now argued in Minnesota post-McNeely, that “a 

person's consent, in a constitutional sense, is necessary as a matter of law to validate the search 

of his lungs and the seizure of his breath pursuant to a breathalyzer examination. [Appellants] 

contend that they therefore have a constitutional right to refuse such an examination and that 

they cannot be punished for exercising that right.”  Burnett v. Municipality of Anchorage, 806 

F.2d 1447, 1449 (9th Cir. 1986) The Ninth Circuit held that “Appellants' argument, however, is 

incorrect.”   

After holding that when a person is under arrest for DWI a breath test is a reasonable 

search and is constitutional as incident to a lawful arrest, the Court stated:  

Appellants' argument regarding consent and cooperation is misplaced. The 

argument confuses a legal concept, “consent,” with a factual concept, 

“cooperation.” The two are substantially different. Consent in the constitutional 

sense is only required where the defendant has a legal right to refuse. As per 

                                                 
17

  36 C.F.R. 4.23 (c)(2). See also United State v Nachtigal 507 U.S. 1 (1993) (per curiam) (no federal constitutional 

right to a jury trial because DWI in a National Park is “only” punishable by up to six months in prison). 
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Schmerber, a legally arrested defendant has no constitutional right to refuse a 

breathalyzer examination. True, he may fail to cooperate, but failure to cooperate 

does not create a legal right where it would otherwise not exist… 

Burnett, 806 F.2d at 1450 (emphasis added). 

After losing in state court, another driver again challenged Alaska’s criminalization of 

refusal to test also making many of the same legal arguments that are being made today.  The 

Ninth Circuit Court of Appeals affirmed the conviction, holding: 

 

Deering's refusal in this case was neither testimonial nor compelled. The Court 

held in Neville that “a refusal to take a blood-alcohol test, after a police officer has 

lawfully requested it, is not an act coerced by the officer, and thus is not protected 

by the privilege against self-incrimination.” As our discussion shows, that 

conclusion is not altered by the imposition of criminal penalties upon the choice 

of refusal. The analysis proffered in Neville is controlling here….   

Deering v. Brown, 839 F.2d 539, 544 (9th Cir. 1988).
18

 

 

2. Kentucky 

 

 In Commonwealth v. Hernandez-Gonzalez, 72 S.W.3d 914 (Ky. 2002), the Kentucky 

Supreme Court upheld the constitutionality of criminalizing refusal to test. The Kentucky 

Supreme Court held that it is “firmly established that a suspected drunk driver has a duty to 

submit to blood alcohol testing.” Id. at 917. In interpreting confusion over the use of the word 

consent in Kentucky’s Implied Consent law, which in many ways is similar to Minnesota, the 

court noted: “[O]ne who refuses will not be physically forced to submit to a chemical test. It does 

not mean that such person has a lawful right to refuse such testing.” Id.  This is also true in 

Minnesota. 

3. Virginia 

 

 In Rowley v. Commonwealth, 629 S.E.2d 188, 191 (Va. 2006), the defendant challenged 

the criminalization of refusal to test on both Fourth Amendment and Fifth Amendment grounds.  

The statute was upheld with the Court holding: 

 

Rowley's Fourth Amendment challenge to Code § 18.2-268.3 thus fails for the 

very reason Code § 18.2-268.2(A) succeeds. The act of driving constitutes an 

irrevocable, albeit implied, consent to the officer's demand for a breath sample. 

See Burnett v. Municipality of Anchorage, 806 F.2d 1447, 1450 (9th Cir.1986) 

(holding that there “is no Fourth Amendment right to refuse a breathalyzer 

examination”).  

                                                 
18

 Deering will be further discussed in section V(3) below with respect to coerced consent.  Also Deering is cited 

favorably in McDonnell v. Comm'r of Pub. Safety, 473 N.W.2d 848, 856 (Minn. 1991) upholding the 

constitutionality of Minnesota’s criminalizing refusal to submit to testing..   
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Id. at 191. 

 

4. Ohio 

 

In State v. Hoover, 916 N.E.2d 1056 (Ohio 2009), the Ohio Supreme Court upheld the 

constitutionality of Ohio’s additional criminal penalty for refusing to submit to chemical testing. 

In upholding the statute, the court noted: “Hoover has no constitutional right to refuse to take a 

reasonably reliable chemical test for intoxication.” Id. at 1061. The court further explained: 

 

Our conclusion that R.C. 4511.19(A)(2) does not violate the Fourth Amendment 

to the United States Constitution is also in line with decisions from other 

jurisdictions. See State v. Netland (Minn. 2009), 762 N.W.2d 202; Rowley v. 

Virginia (2006), 48 Va.App. 181, 629 S.E.2d 188; Burnett v. Anchorage (Alaska 

App.1984) 678 P.2d 1364. We hold that R.C. 4511.19(A)(2) does not violate the 

Fourth Amendment to the United States Constitution or Section 14, Article I of 

the Ohio Constitution.  

Id. at 1062. The United State Supreme Court denied certiorari. 130 S. Ct. 2389 (2010). 

 

 The above cases indicate that a number of other states have upheld the constitutionality of 

criminalizing refusal to submit to testing.  McNeely, which is limited to non-consensual blood 

tests that are compelled over the defendant’s refusal, does not change or alter the basis for those 

decisions.   

 

III. The Fourth Amendment and BAC testing in Minnesota  

 

The Fourth Amendment provides that “[t]he right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures,” without a 

judicial search warrant.  Defendant here has challenged the constitutionality of the breath test 

that was administered to her.  The Court will examine two exceptions to the requirement that 

police obtain a warrant prior to the search. 

 

A.  Reasonableness  

 

Reasonableness is the touchstone of all Fourth Amendment analysis.  See Ohio v. 

Robinette, 519 U.S. 33, 39 (1996); see also King, 569 U.S. at __ (slip op., at 8) (“As the text of 

the Fourth Amendment indicates, the ultimate measure of the constitutionality of a governmental 

search is ‘reasonableness.’” (citation omitted)).  While warrantless searches are presumptively 

unreasonable the United States Supreme Court has “recognized that this presumption may be 

overcome in some circumstances because ‘[t]he ultimate touchstone of the Fourth Amendment is 

reasonableness.’” Kentucky v. King, 131 S. Ct. 1849, 1856 (2011) (citation and some internal 

quotation marks omitted); see also Michigan v. Fisher, 558 U.S. ––––, ––––, 130 S.Ct. 546, 548 

(2009) (per curiam). Accordingly, the warrant requirement is subject to certain reasonable 

exceptions. Brigham City v. Stuart, 547 U.S. 398, 403 (2006). 
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The United States Supreme Court has reaffirmed that the Fourth Amendment’s 

touchstone is reasonableness: 

 

To say that the Fourth Amendment applies here is the beginning point, not the end 

of the analysis. “[T]he Fourth Amendment's proper function is to constrain, not 

against all intrusions as such, but against intrusions which are not justified in the 

circumstances, or which are made in an improper manner.” Schmerber, supra, at 

768. “As the text of the Fourth Amendment indicates, the ultimate measure of the 

constitutionality of a governmental search is ‘reasonableness.’ ” Vernonia School 

Dist. 47J v. Acton, 515 U.S. 646, 652, 115 S.Ct. 2386, 132 L.Ed.2d 564 (1995). In 

giving content to the inquiry whether an intrusion is reasonable, the Court has 

preferred “some quantum of individualized suspicion ... [as] a prerequisite to a 

constitutional search or seizure. But the Fourth Amendment imposes no 

irreducible requirement of such suspicion.” United States v. Martinez–Fuerte, 428 

U.S. 543, 560–561, 96 S.Ct. 3074, 49 L.Ed.2d 1116 (1976) (citation and footnote 

omitted). 

King, supra, at __ (slip op., at 8).   

 

 In assessing the reasonableness of a search or type of search under the Fourth 

Amendment, the Supreme Court has used a balancing test to weigh the intrusion on individuals’ 

privacy interests against the promotion of legitimate governmental interests.  King, supra, at __ 

(slip op., at 8–9); Skinner v. Ry. Labor Executives' Ass'n, 489 U.S. 602, 625–26 (1989).  Thus, 

“[i]n some circumstances, such as ‘[w]hen faced with special law enforcement needs, diminished 

expectations of privacy, minimal intrusions, or the like, the Court has found that certain general, 

or individual, circumstances may render a warrantless search or seizure reasonable.’”  King, 

supra, at __ (slip op., at 8–9) (quoting Illinois v. McArthur, 531 U.S. 326, 330 (2001)).  Such 

circumstances diminish the need for a warrant either because the public interest is such that 

neither a warrant nor probable cause is required or because an individual is already on notice that 

some reasonable police intrusion on his privacy is to be expected.  King, supra, at __ (slip op., at 

9).  “The fact that an intrusion is negligible is of central relevance to determining 

reasonableness[.]”  Id. at __ (slip op., at 8).   

 

This reasonableness test has been applied in the context of federal railroad regulations 

that require employees to submit to breath and urine tests without individualized suspicion as to 

the intoxication status of the employee.  See Skinner, 489 U.S. at 625–26.  In Skinner, railroad 

workers were challenging, under the Fourth Amendment, the Federal Railway Administration 

(FRA) regulations that required blood, breath or urine testing in a number of situations, even 

when there was no probable cause suggesting any impairment. Id. at 606–13.  In reaching its 

conclusion that such an intrusion is reasonable in light of the significance of the government 

interest at stake, the Supreme Court utilized the balancing test recently reaffirmed in King: 

 

To hold that the Fourth Amendment is applicable to the drug and alcohol testing 

prescribed by the FRA regulations is only to begin the inquiry into the standards 

governing such intrusions. O'Connor v. Ortega, 480 U.S. 709, 719, 107 S.Ct. 
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1492, 1499, 94 L.Ed.2d 714 (1987) (plurality opinion); New Jersey v. T.L.O., 469 

U.S. 325, 337, 105 S.Ct. 733, 741, 83 L.Ed.2d 720 (1985). For the Fourth 

Amendment does not proscribe all searches and seizures, but only those that are 

unreasonable. United States v. Sharpe, 470 U.S. 675, 682, 105 S.Ct. 1568, 1573, 

84 L.Ed.2d 605 (1985); Schmerber v. California, 384 U.S., at 768, 86 S.Ct., at 

1834. What is reasonable, of course, “depends on all of the circumstances 

surrounding the search or seizure and the nature of the search or seizure itself.” 

United States v. Montoya de Hernandez, 473 U.S. 531, 537, 105 S.Ct. 3304, 3308, 

87 L.Ed.2d 381 (1985). Thus, the permissibility of a particular practice “is judged 

by balancing its intrusion on the individual's Fourth Amendment interests against 

its promotion of legitimate governmental interests.” Delaware v. Prouse, 440 

U.S., at 654, 99 S.Ct., at 1396; United States v. Martinez-Fuerte, 428 U.S. 543, 96 

S.Ct. 3074, 49 L.Ed.2d 1116 (1976). 

Skinner, 489 U.S. at 618-19.  The Supreme Court went on to hold that that the government 

interest in preventing the performance of sensitive tasks while impaired, the diminished 

expectation of privacy in the context of employment in a regulated industry, and the 

reasonableness of the process met the reasonableness requirements of the Fourth Amendment: 

 

The possession of unlawful drugs is a criminal offense that the Government may 

punish, but it is a separate and far more dangerous wrong to perform certain 

sensitive tasks while under the influence of those substances. Performing those 

tasks while impaired by alcohol is, of course, equally dangerous, though 

consumption of alcohol is legal in most other contexts. The Government may take 

all necessary and reasonable regulatory steps to prevent or deter that hazardous 

conduct, and since the gravamen of the evil is performing certain functions while 

concealing the substance in the body, it may be necessary, as in the case before 

us, to examine the body or its fluids to accomplish the regulatory purpose. The 

necessity to perform that regulatory function with respect to railroad employees 

engaged in safety-sensitive tasks, and the reasonableness of the system for doing 

so, have been established in this case.   

 

. . . 

 

In light of the limited discretion exercised by the railroad employers under the 

regulations, the surpassing safety interests served by toxicological tests in this 

context, and the diminished expectation of privacy that attaches to information 

pertaining to the fitness of covered employees, we believe that it is reasonable to 

conduct such tests in the absence of a warrant or reasonable suspicion that any 

particular employee may be impaired. We hold that the alcohol and drug tests 

contemplated by Subparts C and D of the FRA's regulations are reasonable within 

the meaning of the Fourth Amendment.  
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Skinner, 489 U.S. at 633–34.   In reaching its conclusion, the Skinner Court addresses the privacy 

concerns that exist with breath testing and reaffirms the substantial difference, for Fourth 

Amendment purposes, between an intrusion beneath the skin and other tests: 

 

The breath tests authorized by Subpart D of the regulations are even less 

intrusive than the blood tests prescribed by Subpart C. Unlike blood tests, breath 

tests do not require piercing the skin and may be conducted safely outside a 

hospital environment and with a minimum of inconvenience or embarrassment. 

Further, breath tests reveal the level of alcohol in the employee's bloodstream and 

nothing more. Like the blood-testing procedures mandated by Subpart C, which 

can be used only to ascertain the presence of alcohol or controlled substances in 

the bloodstream, breath tests reveal no other facts in which the employee has a 

substantial privacy interest. Cf. United States v. Jacobsen, 466 U.S., at 123, 104 

S.Ct., at 1661-1662; United States v. Place, 462 U.S., at 707, 103 S.Ct., at 2644-

2645. In all the circumstances, we cannot conclude that the administration of a 

breath test implicates significant privacy concerns.
19

 

Skinner, 489 U.S. at 625–26 (emphasis added). The Supreme Court, in the recent King decision, 

upheld the use of DNA searches of arrestees without individualized suspicion
20

 and emphasized 

the diminished expectation of privacy for an individual taken into custody: 

 

The expectations of privacy of an individual taken into police custody 

“necessarily [are] of a diminished scope.” Bell, 441 U.S., at 557. “[B]oth the 

person and the property in his immediate possession may be searched at the 

station house.” United States v. Edwards, 415 U.S. 800, 803, 94 S.Ct. 1234, 39 

L.Ed.2d 771 (1974). A search of the detainee's person when he is booked into 

                                                 
19

 The Skinner Court also approved warrantless urine testing.   The Supreme Court addressed the urine testing 

privacy concerns by stating:  “[I]t is clear that the collection and testing of urine intrudes upon expectations of 

privacy that society has long recognized as reasonable …these intrusions must be deemed searches under the Fourth 

Amendment.” Skinner v. Ry. Labor Executives' Ass'n, 489 U.S. 602, 617, 109 S. Ct. 1402, 1413, (1989).  Skinner 

said that urine testing, like breath testing, is not invasive of the body, however urine testing is a closer privacy 

question than breath testing.  Because the FRA regulations did not have a requirement of direct observation of the 

taking of the sample and it was not done by an employer where there might be repeated contact after the test the 

Court found that what privacy concerns may exist were far outweighed by other factors. Skinner 489 U.S. at 626.  

Minnesota law does not require direct observation of the taking of the urine sample and it is being performed by a 

police officer as part of the arrest process.  A former Minnesota Viking football player, Onterrio Smith, among 

others, attempted to fraudulently defeat drug testing with a device called the “Whizzonator.”  Because of similar 

experiences with suspects attempting to defeat a urine test by nefarious means, many law enforcement agencies in 

Minnesota require direct observation of urine testing.  The Court fully understands the privacy concerns raised by 

observed urine testing.  However, even when the urine test is observed, it is not unreasonable under the 

circumstances. This is especially true given that a driver who has privacy concerns must, under Minnesota law, be 

given an alternative test option. Minn. Stat. §169A.51 subd.3. A person arrested for impaired driving does not have a 

constitutional right to refuse but they do have a statutory right to elect an alternative test method if either blood or 

urine testing is personally offensive to that arrested person.  Additionally, as in Skinner, the urine testing is not 

observed by an individual where that there might be repeated contact after the test. 
20

 The lack of individualized suspicion arose from the fact that the search protocol at issue in King entailed running 

the arrestee’s DNA through crime databases in order to match the arrestee’s DNA to unidentified DNA from other 

crime scenes.  King, supra, at __ (slip op., at 12–13).   

Filed in Fourth Judicial District Court
7/1/2013 12:12:39 PM

Hennepin County Criminal, MN



20 

 

custody may “ ‘involve a relatively extensive exploration,’ ” Robinson, 414 U.S., 

at 227, including “requir[ing] at least some detainees to lift their genitals or cough 

in a squatting position,” Florence, 566 U.S., at –––– (slip op., at 13). 

King, supra, at __ (slip op., at 24–25).  The King Court ultimately held that, in light of the 

context of a valid arrest supported by probable cause, the defendant’s expectations of privacy 

were not offended by the minor intrusion of a brief swab of his cheeks to collect his DNA.  Id. at 

__ (slip op., at 28).  At the same time, the Supreme Court held that the same context “gives rise 

to significant state interests in identifying respondent[.]”  Id.    

  

The plurality in McNeely did not apply the Skinner and King balancing test to the facts 

before it (an arrested driver, in a “routine” DWI, who refuses to test and the police without a 

warrant pierced his skin and forced a blood draw without a search warrant).  However the 

Supreme Court has not ruled on whether the balancing test would apply to the constitutionality, 

as exists in the present case, of requiring cooperation with BAC testing and, if a person declines, 

the person’s body is not violated.  Nevertheless, Justice Kennedy, in his concurrence, suggested 

that such a reasonableness inquiry can apply to police procedures such as the implied-consent 

laws that all fifty states have adopted: 

 

States and other governmental entities which enforce the driving laws can adopt 

rules, procedures, and protocols that meet the reasonableness requirements of the 

Fourth Amendment and give helpful guidance to law enforcement officials. And 

this Court, in due course, may find it appropriate and necessary to consider a case 

permitting it to provide more guidance than it undertakes to give today.  

 

Missouri v. McNeely, 133 S. Ct. 1552, 1569 (2013) (Kennedy, J., Concurring).   

 

Thus, while it is an open question, the Court concludes that, under the Supreme Court’s 

balancing test, Minnesota’s implied consent laws and searches taken pursuant to those protocols 

satisfy the reasonableness requirements of the Fourth Amendment.  First, the state has an 

undisputed legitimate interest in regulating highway safety in general and impaired driving in 

particular. As McNeely stated: 

 

No one can seriously dispute the magnitude of the drunken driving problem or the 

States' interest in eradicating it.” Michigan Dept. of State Police v. Sitz, 496 U.S. 

444, 451, 110 S.Ct. 2481, 110 L.Ed.2d 412 (1990). Certainly we do not. While 

some progress has been made, drunk driving continues to exact a terrible toll on 

our society. See NHTSA, Traffic Safety Facts, 2011 Data 1 (No. 811700, Dec. 

2012) (reporting that 9,878 people were killed in alcohol-impaired driving crashes 

in 2011, an average of one fatality every 53 minutes). 

McNeely, 133 S. Ct. at 1565.  In Skinner, the Court found a legitimate government concern with 

railroad fatalities caused by impaired workers (about 2 per year or about 1/5000
th

 the size of 

DWI fatalities) to be part of the basis to permit warrantless impairment testing of railroad 

workers. In writing about the problem of drunk drivers Justice Blackman observed, in his 
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concurrence in Sitz upholding the federal constitutionality of sobriety roadblocks, that “the 

slaughter on the highways of this Nation exceeds the death toll of all our wars.” Michigan Dep't 

of State Police v. Sitz, 496 U.S. 444, 456, 110 S. Ct. 2481, 2488, (1990).  

 

 Notwithstanding the clear significance of the government interest at stake here, McNeely 

makes clear that a significant government interest does not alone justify a search.  See also King, 

supra, at __ (slip op., at 24) (“True, a significant government interest does not alone suffice to 

justify a search.”).   “The government interest must outweigh the degree to which the search 

invades an individual’s legitimate expectations of privacy.”  Id.   

 

First, this Court notes that the Supreme Court has long recognized that the expectation of 

privacy with respect to an individual in an automobile is diminished.  See. E.g, South Dakota v. 

Opperman, 428 U.S. 364, 367 (U.S. 1976) (“. . . the expectation of privacy with respect to one’s 

automobile is significantly less than that relating to one’s home or office.”).  Furthermore, a 

person who operates a motor vehicle in Minnesota is on notice that Minnesota requires BAC 

testing and has a less legitimate expectation of privacy in their BAC level than other people.
21

  

Finally, a person arrested by the police has a diminished expectation of privacy, as recognized in 

King.   

 

The inquiry does not end with a balance of the expectation of privacy and the 

governmental interest.  For even though both the strong governmental interest and diminished 

expectation of privacy articulated above were present in McNeely, the Court still held that the 

compelled intrusion into the human body implicates significant, constitutionally protected 

privacy interests: 

 

But the fact that people are “accorded less privacy in ... automobiles because of 

th[e] compelling governmental need for regulation,” California v. Carney, 471 

U.S. 386, 392, 105 S.Ct. 2066, 85 L.Ed.2d 406 (1985), does not diminish a 

motorist's privacy interest in preventing an agent of the government from 

piercing his skin. As to the nature of a blood test conducted in a medical setting 

by trained personnel, it is concededly less intrusive than other bodily invasions we 

have found unreasonable. See Winston, 470 U.S., at 759–766, 105 S.Ct. 1611 

(surgery to remove a bullet); Rochin v. California, 342 U.S. 165, 172–174, 72 

S.Ct. 205, 96 L.Ed. 183 (1952) (induced vomiting to extract narcotics capsules 

ingested by a suspect violated the Due Process Clause). For that reason, we have 

held that medically drawn blood tests are reasonable in appropriate 

circumstances. See Skinner, 489 U.S., at 618–633, 109 S.Ct. 1402 (upholding 

warrantless blood testing of railroad employees involved in certain train accidents 

under the “special needs” doctrine); Schmerber, 384 U.S., at 770–772, 86 S.Ct. 

1826. We have never retreated, however, from our recognition that any 

compelled intrusion into the human body implicates significant, 

constitutionally protected privacy interests.   

                                                 
21

 Even with that diminished expectation of privacy, under Minnesota law police may not administer a portable 

preliminary breath test (PBT) without articulable suspicion of impaired driving. Minn. Stat. 169A.41.   
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McNeely, 133 S. Ct. at 1565 (emphasis added).  Thus, McNeely reaffirms the principle that the 

nature of the intrusion is crucial to determination of reasonableness.  But Minnesota’s implied-

consent procedure, unlike the one at issue in McNeely, does not permit compelled blood draws.  

Not only that, but under the test-refusal statute, a defendant cannot be charged for his or her 

rejection of a blood test alone.  See Minn. Stat. § 169A.51, subd. 3 (“Action may be taken against 

a person who refused to take a blood test only if an alternative test was offered . . . .”).  Thus, 

Minnesota’s implied consent statute never punishes a defendant solely for his or her refusal to 

submit to a blood test—a result that is completely consistent with McNeely.  A test taken 

pursuant to Minnesota’s implied consent law is reasonable because, in the case of a blood test, it 

was taken with cooperation and with an absolute right to avoid a blood test—in contrast to the 

test in McNeely—or the test was for breath or urine, in which case the test is minimally invasive 

and does not implicate the significant constitutionally protected privacy interests emphasized in 

McNeely.   

 

 Moreover, the Minnesota implied consent procedure is a narrowly proscribed process 

with exacting procedural mechanisms that constrain police officers’ discretion.  The process is 

only invoked after there is probable cause to arrest a person for DWI, unlike the procedures 

found reasonable in King and Skinner. A statutorily prescribed notice is read to the arrested 

person.  The person has the right to consult with an attorney.  If a person declines to cooperate 

(refuses), the police do not take a BAC sample without a warrant. The entire Implied Consent 

process is recorded to help insure that the police officer follows the specific statutory 

requirements and to permit later judicial review. Deviation from the clearly and narrowly 

prescribed requirements results in suppression of the test results and reinstatement of suspended 

driving privileges. 

 

Lastly, the Court notes that the Supreme Court has upheld warrantless searches in 

contexts where there is little for the neutral magistrate to decide.  LaFave observes that “[y]et 

another theme running through the Supreme Court's decisions is that no warrant is necessary 

when there is little or nothing for the magistrate to decide.” LaFave 2 Search & Seizure § 4.1(b) 

(5th ed.)  In the context of blood, breath and urine testing of railroad workers operating 

dangerous equipment the Court said that:  

An essential purpose of a warrant requirement is to protect privacy interests by 

assuring citizens subject to a search or seizure that such intrusions are not the 

random or arbitrary acts of government agents. A warrant assures the citizen that 

the intrusion is authorized by law, and that it is narrowly limited in its objectives 

and scope. A warrant also provides the detached scrutiny of a neutral magistrate, 

and thus ensures an objective determination whether an intrusion is justified in 

any given case. In the present context, however, a warrant would do little to 

further these aims. Both the circumstances justifying toxicological testing and the 

permissible limits of such intrusions are defined narrowly and specifically in the 

regulations that authorize them, and doubtless are well known to covered 

employees. Indeed, in light of the standardized nature of the tests and the minimal 
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discretion vested in those charged with administering the program, there are 

virtually no facts for a neutral magistrate to evaluate.  

Skinner, 489 U.S. at 621-22, (1989) (citations omitted).  

Professor LaFave also observes that it is important to keep the search warrant process 

meaningful by not overwhelming judges with applications.   

 

These different attitudes suggest that considerations other than “exigent 

circumstances” are at play. Although the Court has never put the matter quite this 

way, it looks as if the Supreme Court is trying not to overburden the warrant-

issuing process. If this is the case, then certainly one might well view 

sympathetically the Court's efforts to extend the warrantless search category 

beyond genuine exigent circumstances. This is because a greatly expanded 

warrant system—that is, one which truly adhered to the principle that arrest and 

search warrants are required whenever practicable—might convert the warrant 

procedure into more of a mechanical routine, one in which the judiciary would 

“not always take seriously its commitment to make a ‘neutral and detached’ 

decision as to whether there exist grounds for a search.” The point is simply this: 

it may well be that, as a practical matter, the warrant process can serve as a 

meaningful device for the protection of Fourth Amendment rights only if used 

selectively to prevent those police practices that would be most destructive of 

Fourth Amendment values.  
 

LaFave 2 Search & Seizure § 4.1(b) (5th ed.) (emphasis added). 

 The Court notes that in 2012, there were 40,237 DWI cases (felony, gross and 

misdemeanor) filed in Minnesota.  According to the Defendant’s argument, there can never be 

consent because it is coerced.  A search warrant would be required in every case.
22

  The basis for 

a traffic stop can be for any violations of traffic and driving laws, even for very “minor” 

offenses, including equipment violations.  These violations can include illegal honking, a seat 

belt violation, a broken taillight, excessive window tint, an object hanging from a rearview 

mirror, or covering a license plate with any material whatsoever, including snow.  See, eg.:   

State v. Jones, 649 N.W.2d 481 (Minn.Ct.App. 2002); State v. George, 557 N.W.2d 575 (Minn. 

1997); State v. Victorsen, 627 N.W.2d 655 (Minn.Ct.App. 2001).  After the stop, a police officer 

may make a probable cause arrest for DWI on the basis of one indication of intoxication, without 

                                                 
22

 A search warrant gives the police the legal authority to compel compliance for example to permit a forced entry 

into a home to search for evidence of a crime.  A search warrant would have to be for a compelled blood draw 

because breath and urine samples can only be given consensually.  A search warrant for breath would be 

unenforceable because a breath sample, to be valid, has to be deep long air with a sustained blowing and therefore 

can only occur with cooperation.  While there might be a way to compel a urine draw without cooperation it would 

likely be held to be an unreasonable and repugnant search method. Issuing a search warrant for breath would be the 

same as issuing a drug search warrant where the police are allowed to knock on the door and announce their 

presence but they are not allowed to go inside and secure the evidence from destruction without the person’s 

permission.  In order to avoid the ineffectiveness of a “do not enter” search warrant if search warrants are required in 

DWI cases they will be for blood. 
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the need for field sobriety tests.  Holtz v. Commissioner of Public Safety, 340 N.W.2d 363, 365 

(Minn.Ct.App. 1983).  Given these standards, the requirement of a search warrant in every DWI 

case would not be a meaningful device to prevent those police practices that would be most 

destructive of Fourth Amendment values.   

 

Based on the foregoing, the Court concludes that tests taken pursuant to Minnesota’s 

implied-consent procedure meet the reasonable requirements of the Fourth Amendment.  

B.  Search Incident to Lawful Arrest 

 

A well-recognized exception to the warrant requirement is search incident to a lawful 

arrest. “The validity of the search of a person incident to a lawful arrest has been regarded as 

settled from its first enunciation, and has remained virtually unchallenged.” United States v. 

Robinson, 414 U.S. 218, 224 (1973) see also Maryland v. King, 569 U.S. ___ (June 3, 2013). 

The Supreme Court has held that “it is entirely reasonable for the arresting officer to search for 

and seize any evidence on the arrestee's person in order to prevent its concealment or 

destruction” Chimel v. California, 395 U.S. 752, 763 (1969).  

Not every search incident to a lawful arrest is permissible.  As the United States Supreme 

Court noted in a very recent case dealing with DNA samples of arrested person:  

This is not to suggest that any search is acceptable solely because a person is in 

custody. Some searches, such as invasive surgery, see Winston, 470 U.S. 753, 105 

S.Ct. 1611, 84 L.Ed.2d 662, or a search of the arrestee's home, see Chimel v. 

California, 395 U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d 685 (1969), involve either 

greater intrusions or higher expectations of privacy than are present in this case. 

In those situations, when the Court must “balance the privacy-related and law 

enforcement-related concerns to determine if the intrusion was reasonable,” 

McArthur, supra, at 331, the privacy-related concerns are weighty enough that the 

search may require a warrant, notwithstanding the diminished expectations of 

privacy of the arrestee. 

King, supra, at __ (slip op., at 25–26). 

 

Here, we are not dealing with a search incident to arrest that involves forced piecing of 

the skin, surgery or other unreasonable searches.  The reasonableness of the Implied Consent 

process and the collection of BAC evidence are discussed above in Section III.B. 

While the Minnesota Supreme Court did not use that exact phrase, the Court was clearly 

referring to search incident to a lawful arrest in McDonnell v. Comm'r of Pub. Safety.  The Court, 

after citing South Dakota v. Neville, said “the testing request is merely police conduct ‘normally 

attendant to arrest and custody’ and ‘similar to a police request to submit to fingerprinting or 

photography’.”  McDonnell, 473 N.W.2d at 855. 

In Burnett v. Municipality of Anchorage, 678 P.2d 1364, 1368 (Alaska Ct. App. 1984), 

the Alaska Court of Appeals held that “we are satisfied that it is a reasonable search under the 
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constitution because it is incident to arrest.” (citations omitted).  The Ninth Circuit also approved 

the use of a breath test as a constitutional search incident to a lawful arrest.  Burnett v. 

Municipality of Anchorage, 806 F.2d 1447, 1449 (9th Cir. 1986).   

IV. Remaining issues 

 

A.  Exigent Circumstance 

 

 Because of this Court’s ruling that a search warrant is not required the Court does not 

need to reach the issue of whether exigent circumstances exist under the totality of the 

circumstances.   

 

B.  Coerced consent and due process. 

 

McDonnell v. Comm'r of Pub. Safety, 473 N.W.2d 848, 856 (Minn. 1991), quoted in Section I. B, 

address the coerced consent argument.  The issue of compelled consent and “cruel choices” 

created by Alaska’s criminalization of refusal to test was analyzed at length twenty five years 

ago in Deering.  

  

The choice faced by Deering was identical to the choice treated in Neville, with 

the notable exception that Deering faced criminal charges for his refusal. Deering 

suggests that, where refusal is criminalized, the choice offered by the state is 

illusory, because he faced either submitting to the breathalyzer test, thereby 

incriminating himself under Alaska's DWI statute, or of refusing to take the test, 

and incriminating himself under Alaska's criminal refusal statute. 

 

Deering v. Brown, 839 F.2d 539, 542-43 (9th Cir. 1988) 

 

The Ninth Circuit rejected the coerced consent argument: 

 

Although we acknowledge that the choice in this case appears more coercive than 

that in Neville, we nonetheless conclude that the Supreme Court's analysis in that 

case is controlling, and applies equally to Deering's choice despite the criminal 

penalties attendant upon it. Where, as here, the state could have taken Deerings' 

blood by force, it does not “compel” a defendant to testify against himself when it 

allows him the choice of either producing the evidence or facing criminal charges-

and even a mandatory prison sentence of three days-for withholding it. Such a 

choice is no more impermissibly coercive than any order to produce physical 

evidence which is backed with the sanction of criminal contempt. As the Court 

noted in Neville, “the choice to submit or refuse to take a blood-alcohol test will 

not be an easy or pleasant one for a suspect to make. But the criminal process 

often requires suspects and defendants to make difficult choices.” 459 U.S. at 564, 

103 S.Ct. at 922-23. 
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Equally important, we note that the Court's analysis in Neville placed great weight 

on the fact that the state did not directly compel a refusal. Rather, the Court noted, 

the state wants suspects to take the blood-alcohol test. Id. at 563-64, 103 S.Ct. at 

922-23. See also People v. Ellis, 65 Cal.2d 529, 537, 55 Cal.Rptr. 385, 389, 421 

P.2d 393, 397 (Cal.1966) (Traynor, C.J.) (refusal to take voice identification test 

in rape case: “[a] guilty party may prefer not to find himself in a situation where 

consciousness of guilt may be inferred from his conduct, but it can scarcely be 

contended that the police, who seek evidence from the test itself, will tend to 

coerce parties into refusing to take tests in order to produce this evidence”) 

(footnote omitted). 

 

We find this observation equally persuasive here. In fact, a criminal penalty for 

refusal arguably compels a refusal less than the civil penalty present in Neville 

did. Although the imposition of a criminal penalty for refusal may create an 

inherently more coercive situation than imposition of a civil penalty for the same 

behavior, the compulsion it increases is the compulsion to submit to the 

breathalyzer test, not the compulsion to refuse, and refusal is the conduct made 

criminal in the statute. Because increasing the penalty attendant upon refusal only 

reduces the likelihood of refusal, cf. Neville, 459 U.S. at 560, 103 S.Ct. at 920-21 

(allowing use of refusal at trial discourages choice of refusal), Deering's refusal 

was even less “compelled” than the refusal in Neville. 

 

Deering v. Brown, 839 F.2d 539, 542-43 (9th Cir. 1988) 

 

As discussed above, there is no coerced consent because a driver does not have a lawful 

right to refuse to submit to testing.  As Wiseman correctly observed, consent is not the basis of 

the search and the search meets the reasonable requirement of the Fourth Amendment.  Any due 

process concerns have been previously addressed by the Minnesota courts.  

 

C.  Unconstitutional conditions 

 

Netland, and the Defendant here, raise the unconstitutional conditions doctrine.  Based on 

Frost v. R.R. Comm’n Cal. 271 U.S. 583, 592 (1926), the defense argues that the breath test is an 

unconstitutional search because the State impermissibly conditions the defendant’s driving 

privileges on an unconstitutional warrantless search for blood-alcohol content.  First, because the 

search in this case is constitutional there is no violation of this doctrine.  Second, this Court is not 

aware of any cases where this doctrine has been used in a criminal law case.  As the Minnesota 

Supreme Court noted:   

The application of this doctrine to other constitutional rights is less clear. See 

Dolan v. City of Tigard, 512 U.S. 374, 407 n. 12, 114 S.Ct. 2309, 129 L.Ed.2d 

304 (1994) (“Although it has a long history, ... the ‘unconstitutional conditions' 

doctrine has for just as long suffered from notoriously inconsistent application; it 

has never been an overarching principle of constitutional law that operates with 
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equal force regardless of the nature of the rights and powers in question.” (citation 

omitted)).  

Netland, 762 N.W.2d at 211. 

 The third reason this doctrine is not controlling here is that it cannot be reconciled with 

Supreme Court decisions.  If this were an applicable doctrine, the United States Supreme Court 

would not have upheld the Massachusetts Implied Consent law in Mackay and the Supreme 

Court in McNeely would not have favorably cited to all 50 states’ Implied Consent laws.  

Further, they would not have declined certiorari in Muraski in 2009 and less than 4 months ago 

in Wiseman, both of which raise this precise issue. The Court concludes that the unconstitutional 

conditions doctrine does not apply to this case.  

Conclusion 

 

McNeely holds that when a person, lawfully under arrest for driving under the influence 

of alcohol, refuses to submit to alcohol testing the police may not make a forced warrantless 

blood draw based on the single-factor exigency of dissipation of alcohol.  Minnesota’s Implied 

Consent law, including criminalizing refusal to submit to chemical testing, was constitutional 

before McNeely and it is constitutional after McNeely. The consensual breath test of the 

defendant in this case was reasonable under the Fourth Amendment.  

R.L.A. 
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