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The above-entitled matter came before the Honorable Thomas W. Pugh, Judge

of District Court, on June 18, 2013, at Dakota County Northern Service Center, West St.

Paul, Minnesota. The parties were granted leave to submit written arguments and the

Court took the matter under advisement.

Kevin Morrison, Esq. appeared on behalf of Petitioner. Kristi A. Nielsen, Assistant

Attorney General appeared on behalf of the Commissioner of Public Safety.

Prior to the hearing, the Petitioner narrowed the issues in this case to whether

the arresting officer had a reasonable basis to stop Petitioner's vehicle and seize

Petitioner and whethet the -evidentiary blood albohOl concentratitin - (BAC)test was a

violation of his Fourth Amendment right because no warrant was sought prior to

obtaining the sample pursuant to the ruling in Missouri v. McNeely,	 U.S.	 , 133

S.Ct. 1552 (2013). All other issues were waived.

Based upon the proceedings, this Court makes the following:

FINDINGS OF FACT

1.	 On April 9, 2013 at approximately 1:40 a.m. Officer Hugh Curry of the
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Eagan Police Department was dispatched to a disturbance at the Valley Lounge. The

caller reported that a person entered his vehicle and refused to leave. As Officer Curry

was en route to the Valley Lounge dispatch updated that the person was pulled from the

caller's vehicle and had entered a Saab. Dispatch 'aired the license plate number of the

Saab that the suspect was in

2. Upon arriving at the Valley Lounge, the officer's attention was drawn to a

that-was_moving_in_the,parking_lot.;0fficerciirry_wanted to investigate r-as he-- -

believed a couple of possible crimes had been committed including disorderly conduct

and carjacking. Officer Curry stopped the vehicle.

3. The officer approached the vehicle and spoke with the driver, who was

identified as Petitioner. Petitioner told Officer Curry that the problem had been dealt

with, as the passenger in his vehicle was the person who had entered the reporting

person's vehicle and that he was now out of that vehicle.

4. While speaking with Petitioner, Officer Curry observed signs that

Petitioner was impaired.

5. Officer Curry continued to investigate He spoke with the reporting

person, who stated that he was scared he was maybe being carjacked because the

man who entered his car had a hand in his pocket.

6. Officer Burstein arrived on the scene and continued to speak with

Petitioner. Officer Burstein also noticed an odor of alcohol and that Petitioner's speech

was slurred, his eyes were bloodshot, and that his face was flushed. Following these

observations, the officer had Petitioner perform field sobriety tests, which showed signs

of impairment. Petitioner submitted to a portable breath test (PBT), which indicated a



reading of 0.101. Based on the testing, Officer Burstein placed Petitioner under arrest

for driving while impaired.

7. Officer Burstein, after transporting Petitioner to the Eagan Police Station,

read Petitioner the Implied Consent Advisory. Petitioner indicated he Understood what

had been read and requested to consult with an attorney. A phone and phone books

were made available to Petitioner beginning at 2:22 a.m. Petitioner left some

—voicemails, but 	 contaCtmith anyone.-Petitioner indicated,he-was done -- -

with the phone at 2:39 a.m. At that time Officer Burstein asked Petitioner if he would

take a breath test. Petitioner agreed to take the test, which returned a final BAG

reading of 0.11.

8. No warrant was obtained prior to collecting this breath sample.

9. Petitioner did not refute to submit to the testing.

10. There is no evidence that Petitioner Was coerced into providing a breath

sample or that the reading of the Minnesota Implied Consent Advisory amounted to a

coerced threat.

11. Petitioner affirmed his implied consent to submit to a breath test during the

reading of the Implied Consent Advisory and when he agreed to submit to a breath test.

CONCLUSIONS OF LAW

1.	 Officer Curry had reasonable articulable suspicion of criminal activity

based upon the totality of the circumstances and was thus justified in conducting a

limited investigatory stop of Petitioner's vehicle. See United States v. Arvizu, 543 U.S.

266, 122 S. Ct. 744 (2002). The officer's belief that a violation has occurred is

controlling.



2. The reporting person's phone call was sufficiently reliable for the officer to

act on it. The caller reported the make of the car the suspect go into and its license

plate number. Additionally, it is lawful for police to stop a vehicle leaving the vicinity of a

crime scene when it is possible that that vehicle could possibly be involved in a crime.

See Applegate v. Commissioner of Public Safety, 402 N.W.2d 106, 107 (Minn. 1987).

The information received by the officers gave the officers reasonable articulable

stop-P_etitienerls-vehicie-and-investigate--a-possible-crime,—

3. The United States Supreme Court case of Missouri v. McNeely, 133 S. Ct.

1552 (2013) addressed a nonconsensual warrantless blood draw.

4. The Minnesota Implied Consent Law states that any person who drives,

operates or is in physical control of 'a motor vehicleand is arrested for DWI, consents to

a test of that person's blood, breath or urine. Minn.. Stat. §169A.51, subd.1(a).

5. Consent is implied and continues until expressly withdrawn by the driver.

Minn.Stat. §169A.51, subd. 6 (2012).

6. A driver may withdraw their implied consent after an arrest for DWI when

they are given a choice to submit tO a test. A driver may also choose to affirm their

_implied consent after an arrest for DV.VI,when_they agree, to_submit to,an offered test.

7. The case of Missouri V. McNeely, 133,S. Ct. 1552 (2013) recognized that

all 50 States, including Minnesota, have implied consent laws that require a "motorist,

as a condition of operating a motor vehicle within the State, to consent to BAC testing if

they are arrested or otherwise detained on suspicion of a drunk driving offense." The

United States Supreme Court further acknowledged that "such laws impose significant

consequences when a motorist withdraws 'consent." Petitioner in this matter did not
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refuse or withdraw his consent but rather affirmed his consent after being advised of the

potential consequences of withdrawal of consent and having been given the opportunity

to consult an attorney. Consent is a valid exception to the warrant requirement.

Consent was voluntary and not coerced. Therefore, a warrant was not required.

8.	 The test in this matter was reasonable. It was performed with consent

unlike the test in McNeely., it did not involve a physical intrusion beneath the petitioner's

- ----skin-and-into-his-veins to obtain-a-sample-of-his-blOod,--FuFther-the-Officer-had probable— - 	 -

cause to believe that the petitioner had violated the DWI law.

ORDER

1. The petitioner's driver's license revocation is hereby SUSTAINED.

2. Any request to stay the proceedings until the Minnesota Court of Appeals

issues a decision in State v. Brooks, A11-1043 (Minn. Ct. App. May 29, 2012), rev.

denied (Minn. July 29, 2012), cert granted, reversed and remanded (U .S. April 22,

2013) is DENIED.

3. Petitioner may file a motion to reopen this case, pursuant to Minn. R. Civ.

P. 60.02(f), should the opinion of the appellate courts in State v. Brooks change the

state of_the	 .

Dated: „IA BY THE COURT:

Thomas W. Pugh
Judge of District Court
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