
STATE OF MINNESOTA            DISTRICT COURT 
 
COUNTY OF HENNEPIN               FOURTH JUDICIAL DISTRICT 
 
State of Minnesota, 
 
                    Plaintiff, 
 
v. 
 
Rickie Lamont Wade, 
 
                    Defendant.  
 

Case Type: Criminal DWI  
Judge Susan N. Burke 

 
 

ORDER 
 
 
 

Court File No. 27-CR-13-10363 
 

 

 

INTRODUCTION 

On June 17, 2013, this case came before Judge Susan N. Burke for a pretrial hearing. 

Defendant appeared and was represented by Joel Anthony Gephart, Esq. Heather Magnuson 

Esq., appeared for the State.  Defendant moved to dismiss the test refusal charge and suppress all 

evidence relating to the refusal and all evidence relating to a preliminary breath test. The Court 

gave the parties an opportunity to submit briefs. On June 25, 2013, the Court received 

Defendant’s brief. On June 28, 2013, the Court received the State’s response. The Court then 

took the matter under advisement. 

BACKGROUND 

At approximately 3:22 p.m. on May 31, 2013, a multiple motor vehicle crash occurred at 

American Boulevard and Nicollet Avenue, Bloomington, Hennepin County, Minnesota. 

Dispatch sent Bloomington Police Officer Vaughn to the scene. 

Once Officer Vaughn, arrived on the scene, he spoke with the reporting party, S. 

Wellsted, who stated one driver was Defendant Rickie Lamont Wade. Defendant had rear-ended 

a vehicle driven by U. Seal, pushing Seal’s vehicle into a retaining wall and causing damage to 

1 
 

Filed in Fourth Judicial District Court
8/13/2013 9:56:30 AM

Hennepin County Criminal, MN

27-CR-13-10363



Seal’s vehicle and the wall. Officer Vaughn then approached Defendant, who was still seated in 

his vehicle with the front airbags deployed.  

Defendant stated he felt “okay” and only had a cut to his hand. As Defendant spoke, he 

slurred his words and emitted the strong odor of an alcoholic beverage. Officer Vaughn did not 

administer balance field sobriety tests due to Defendant’ inability to balance, and did not 

administer the Horizontal Gaze Nystagmus test due to Defendant’s inability to focus his eyes. A 

preliminary breath test resulted in a .22 reading at approximately 4:00 p.m.  

Paramedics arrived on scene and Defendant and Seal both refused medical attention. In 

addition to speaking with Defendant and Seal, Officer Vaughn spoke with Wellsted and another 

witness, T. Huntington, to determine how the crash occurred. Officer Vaughn arrested Defendant 

and transported him to the Bloomington Police Department. 

At the Bloomington Police Department, Officer Vaughn read Defendant the Implied 

Consent Advisory at approximately 4:24 p.m. Defendant exercised his pre-test right to counsel 

and used a telephone and directories from 4:25 p.m. until approximately 4:50 p.m. Officer 

Vaughn did not obtain a warrant prior to asking Defendant to submit to a breath test. Defendant 

refused to submit to the breath test at approximately 4:53 p.m. 

ANALYSIS 

Minnesota law provides that anyone who uses a motor vehicle in Minnesota consents to a 

blood, breath, or urine test. Minn. Stat. § 169A.51 subdiv. 1(a) (2012). A peace officer may 

require a test if probable cause exists to believe a person was driving while impaired and other 

conditions are present.1 Before requesting the test, the officer must read the person an implied 

1Specifically, a peace officer may require a test if probable cause exists to believe a person was driving while 
impaired and that person (1) is arrested; (2) is involved in a motor vehicle accident; (3) refused a preliminary 
screening test; or (4) submitted to a test revealing an alcohol concentration of 0.08 or more. Minn. Stat § 169A.51, 
subdiv. 1(b). 
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consent advisory, which states that the law requires the person to submit to testing and that 

refusing to submit is a crime. A person who refuses to submit to a properly requested test is 

subject to both civil and criminal penalties. Minn.Stat. §§ 169A.52, subdiv. 3(a) (revoking 

driving privileges for one year upon a test refusal), 169A.20 subdiv. 2 (making test refusal a 

crime), 169A.25–169A.26 (categorizing test refusal as a gross misdemeanor) (2012). 

Defendant moves to dismiss test refusal charge under Minnesota Statutes section 

169A.20.1 and suppress all evidence of Defendant’s test refusal and all evidence of Defendant’s 

preliminary breath test. Defendant argues that (1) the warrantless breath test would have been an 

unconstitutional search; and (2) the State cannot criminalize Defendant’s refusal to submit to the 

breath test. Because the warrantless breath test would have been a valid search incident to arrest, 

the Court denies Defendant’s motion.2 

I. The Warrantless Breath Test Would Have Been a Reasonable Search Under the 
Fourth Amendment 
 

Defendant argues the warrantless breath test would have been an unlawful search. The 

Fourth Amendment provides in relevant part that “[t]he right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be 

violated, and no Warrants shall issue, but upon probable cause.” Const. Amend. IV. Notably, the 

amendment does not necessarily state that a warrant must accompany all searches and seizures. 

The text mandates only that (1) searches and seizures be reasonable and (2) warrants issue only 

on the basis of probable cause. Nevertheless, Fourth Amendment jurisprudence holds that 

warrantless government searches and seizures are per se unreasonable unless a recognized 

exception to the warrant requirement applies. See Missouri v. McNeely, 133 S.Ct. 1552, 1558 

(2013); Arizona v. Gant, 556 U.S. 332, 338 (2009) (quoting Katz v. United States, 389 U.S. 347, 

2 Defendant also moves to suppress evidence relating to the preliminary breath test. Defendant provides no authority 
for suppressing a preliminary breath test in a test refusal case. Therefore, the Court denies this motion. 
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357 (1967)); United States v. Garcia, 474 F.3d 994, 996 (7th Cir. 2007) (citing United States v. 

Leon, 468 U.S. 897, 913-14 (1984)); Maryland v. King, 569 U.S. --- (2013) No.12-207, slip op. 

at 3 (U.S. 2013) (Scalia, J., dissenting) (noting that “only when a governmental purpose aside 

from crime-solving is at stake [does the Court] engage in the free-form ‘reasonableness’ 

inquiry”).  But see Groh v. Ramirez, 540 U.S. 551, 572–73 (2004) (Thomas, J., dissenting) 

(“[T]he Court has vacillated between imposing a categorical warrant requirement and applying a 

general reasonableness standard. . . . [O]ur cases stand for the illuminating proposition that 

warrantless searches are per se unreasonable, except, of course, when they are not.”).  

Breath tests are searches under the Fourth Amendment. Skinner v. Railway Labor Execs.’ 

Ass’n, 489 U.S. 602, 616-17 (1989). Hence, the warrantless breath test is per se unreasonable 

unless a recognized exception to the warrant requirement applies. 

A. Defendant’s Breath Test Would Have Been Valid Search Incident to Arrest 
 
Defendant argues that no exceptions to the warrant requirement apply. A search incident 

to a lawful arrest is a well-established exception to the warrant requirement.3 United States v. 

Robinson. 414 U.S. 218, 224 (1973). Under this exception, a search of a person incident to a 

lawful arrest is generally reasonable and requires no further constitutional justification. Id. at 

235. An arresting officer may reasonably “search for and seize any evidence on the arrestee's 

person in order to prevent its concealment or destruction.” Chimel v. California, 395 U.S. 757, 

763 (1969). The Court has repeatedly affirmed this nearly unqualified authority of police to 

conduct a full search of the lawfully arrested person to “discover and seize the fruits or evidence 

of crime.” See Robinson, 414 U.S. at 225(quoting Weeks v. United States, 232 U.S. 383, 392 

(1914)); United States v. Edwards, 415 U.S. 800, 802–03 (1974).  

3 Defendant challenges neither the lawfulness of the stop nor probable cause for arrest. 
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Courts have held that breath tests are valid searches incident to arrest.  See United States 

v. Reid, 929 F.2d 990, 994 (4th Cir. 1990); Burnett v. Muncipality of Anchorage, 806 F.2d 1447, 

1450 (9th Cir. 1986); Wing v. State, 268 P.3d 1105 (Alaska Ct. App. 2012); Commonwealth v. 

Anderl, 477 A.2d 1356 (Pa. Super. Ct. 1984).  This Court agrees. 

The nature of breath tests leads the Court to conclude that breath tests are not an intrusion 

into the body—at least not a bodily “intrusion” as the United States Supreme Court understood 

and used the word in Schmerber v. California, 384 U.S. 757, 772 (1966). A successful breath 

sample requires a person to blow into a tube and produce deep lung alveolar breaths. The 

breathalyzer machine uses the breath sample to indirectly measure the person’s blood-alcohol 

content. Notably, a breath test does not require a medical procedure involving the piercing of the 

skin or some other surgical intrusion. Cf. Schmerber, 384 U.S. at 768; Rochin v. California, 342 

U.S. 165, 173 (finding that law enforcement violated a defendant’s due process by pumping his 

stomach); Winston v. Lee, 470 U.S. 753, 760 (1985) (finding a surgery to remove a bullet from 

the accused was unreasonable under the circumstances). Nor is the method of obtaining the 

evidence—requiring an arrestee to blow into a machine—so “extreme or patently abusive” as to 

render it unreasonable. See Robinson, 414 U.S. at 236 (describing the surgical search in Rochin). 

In fact, the test involves no risk, trauma, or pain.  

The United States Supreme Court has never held that breath tests constitute bodily 

intrusions that require a warrant incident to a lawful arrest. The Court has only held that only 

when there is a physical intrusion, like penetrating the skin with a needle for a blood test, or for 

some other reason, is a warrant required. Schmerber, 384 U.S. at 772. In Schmerber v. 

California, the Court made a limited holding that a warrantless blood test required special facts. 
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Id. Despite its broad dicta, the Court did not hold that the same special facts were required to 

justify a breath test performed incident to a lawful arrest. See id.   

Similarly, in Missouri v. McNeely, the Court held that a warrantless blood test required a 

factual showing of exigent circumstances. 133 S.Ct. 1552, 1556 (2013).  Thus, the holding in 

McNeely, like in Schmerber, involved only a blood test, and not a breath test.  In the absence of 

such precedent, this Court is unwilling to extend the warrant requirement to apply to breath tests 

performed incident to a lawful arrest.4 

II. The State Can Criminalize Refusal to Submit to the Breath Test Because the 
Police Had Authority to Perform the Breath Test Incident to a Lawful Arrest 
 

Defendant argues the State cannot criminalize Defendant’s refusal to submit to a breath 

test. If a warrantless search is constitutional, a law that requires a person to submit to the search 

is also constitutional. See State v. Wiseman, 816 N.W.2d 689, 695 (Minn. Ct. App. 2012) 

(finding a defendant had no due process right to refuse to submit to a warrantless search when an 

exception to the warrant requirement applied); State v. Netland, 762 N.W.2d 202, 212 (Minn. 

2009) (upholding Minnesota’s criminal test refusal statute because “[the defendant had] not 

shown that a warrantless search for her blood-alcohol content would have been 

unconstitutional”). Furthermore, the State may attach criminal penalties to a refusal to submit to 

a lawful search. See Wiseman, 816 N.W.2d at 695; Netland, 762 N.W.2d at 212. As stated 

above, the warrantless breath test is constitutional. Thus, State’s criminalization of refusal is also 

constitutional. Therefore, Defendant’s motion to dismiss the test refusal charge and suppress all 

4 Defendant argues that the Supreme Court’s remand of Brooks v. Minnesota, 133 S. Ct. 1996 (2013), intimates that 
the Court may be inclined to extend the warrant requirement incident to a lawful arrest to breath tests.  This Court 
declines to engage in such speculation given that the Brooks cases had been consolidated before the Court on 
petition for writ of certiorari, and one of the cases involved a blood test. See State v. Brooks, 2012 WL 1570064 at 
*1 (Minn. Ct. App. May 7, 2012) (unpublished). 
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evidence of Defendant’s refusal is denied. 

 

ORDER 

 Accordingly, IT IS HEREBY ORDERED that: 

1. Defendant’s motion to dismiss Count  I – Refusal to Submit to a Chemical Test is 

DENIED. 

2. Defendant’s motion to suppress all evidence relating to his refusal is DENIED. 

3. Defendant’s motion to suppress all evidence relating to the preliminary breath test 

is DENIED. 

      BY THE COURT: 

 

Dated: August 12, 2013   _________________________________   
      SUSAN N. BURKE 
      District Court Judge  
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