
STATE OF MINNESOTA DISTRICT COURT 
 
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT 
 
 
State of Minnesota, MNCIS No. 27 CR 13-14883 
 
 Plaintiff, ORDER GRANTING 
  MOTION TO SUPPRESS 
v. 
 
Amy Suzanne Anderson, 
 
 Defendant. 
 
 

This DWI prosecution is before the Court pursuant to the Defendant’s motion to 

suppress the chemical test result of a warrantless blood draw.  Assistant Minneapolis City 

Attorney Benjamin Canine represents the State.  Lee Orwig, Esq. represents the Defendant.  

The Court is granting the motion. 

I. Facts 

The parties have stipulated to the following facts.   

On February 23, 2013, at 12:42 am, an identified citizen informant called 911 to 

report that he saw someone drive a motor vehicle into a guard rail and then into a snow bank 

near 77 – 13th Avenue NE, in Minneapolis.   

At 1:04 am, Minneapolis police officers Weicher and Derhaag arrived on the scene.  

They observed the Defendant behind the wheel of a Chevy Malibu, still in the snow bank.  

The keys were in the ignition; the vehicle was running; and, the tires were spinning.  The 

Defendant, who had vomited in the vehicle, was unresponsive.  She was transported to 

Hennepin County Medical Center (HCMC), arriving there at 1:41 am. 
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While at HCMC, Officer Weicher tried to wake the Defendant by pressing on her 

index finger.  The Defendant remained unconscious and unresponsive.  Weicher read the 

implied consent advisory to the Defendant and then asked the Defendant if she would 

consent to a blood test.  The Defendant, still unconscious, made no response.   

At 2:39 am (approximately 1 hour and 35 minutes after the officers saw the 

Defendant in physical control of the Chevy), Officer Weicher directed a nurse at HCMC to 

take a blood sample from the Defendant.  The officers made no effort to obtain a search 

warrant (none was required by statute or then existing Minnesota Supreme Court precedent).  

The Defendant’s blood alcohol concentration was measured at .23. 

II. Analysis 

As a preliminary matter, the stipulated facts in this case fail to establish exigent 

circumstances for a warrantless blood draw.  At 1:04 am, the police officers observed the 

Defendant in physical control of her vehicle.  In order to take advantage of the two-hour 

presumption in Minn. Stat. § 169A.20, subd. 1(5), the officers had until approximately 3 am 

to obtain a warrant for a blood draw.  There are no facts in the record that explain why the 

officers would have been unable to obtain a search warrant within two hours.  The mere fact 

that alcohol dissipates from the body cannot justify the officers’ failure to obtain a search 

warrant.  Missouri v. McNeely, 133 S.Ct. 1552 (2013). 

The Minnesota Supreme Court has long recognized that notwithstanding an 

unconscious DWI suspect’s “implied consent” to provide a blood sample for chemical 

testing, the police must have a warrant to obtain the blood sample absent exigent 

circumstances.  State, Department of Public Safety v. Wiehle, 287 N.W.2d 416, 419 (Minn. 

1979) (“[W]e emphasize that the limitation and prerequisites imposed by Oevering must be 
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met before [a blood test result] is admissible.”).  See State v. Oevering, 268 N.W.2d 68 

(Minn. 1978) (warrantless blood draw from unconscious driver requires probable cause and 

exigent circumstances).   

Shortly after the Wiehle decision, the Minnesota implied consent statute was amended 

to provide, “A person who is unconscious or who is otherwise in a condition rendering the 

person incapable of refusal is deemed not to have withdrawn the [implied] consent….”  

Minn. Stat. § 169A.51, subd. 6.  This statute does not alter the Wiehle Court’s requirement 

for exigent circumstances to justify a warrantless blood draw.  The Minnesota Supreme 

Court still reqires proof of a traditional exception to the search warrant requirement in order 

to conduct a warrantless search of a DWI suspect for chemical testing.  See State v. Brooks, 

838 N.W.2d 563 (Minn. 2013) (actual consent); State v. Netland, 762 N.W.2d 202 (2009) 

(exigent circumstances), abrogated in part by Missouri v. McNeely, 133 S.Ct. 1552 (2013).  

In this case, there being no consent within the meaning of Brooks; and no exigent 

circumstances within the meaning of McNeely, the warrantless blood draw cannot be 

upheld.1 

Although the officers in this case fairly relied on the implied consent statute and the 

single factor exigent circumstances test approved in Netland, the “good faith” exception to 

the exclusionary rule should not be invoked.  Even when the police conduct in any particular 

case is authorized by statute or appellate court precedent, the exclusionary rule remains 

1 Relying on the McNeely plurality opinion, this Court has held that criminalizing a test 
refusal is a reasonable method to obtain a blood, breath or urine sample from a DWI 
suspect, notwithstanding the lack of a traditional exception to the warrant requirement.  
The plurality’s analysis does not logically apply to an unconscious driver. 
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necessary to set meaningful limitations on police searches and seizures.  As noted by 

Professor LaFave: 

[A]n exclusionary rule [applicable to] new law is essential to deterring 
constitutional violations. The exclusionary rule for changing law 
provides the litigation incentives needed to help courts weigh 
constitutional interests accurately and thus adopt accurate Fourth 
Amendment rules. The availability of a suppression remedy gives 
criminal defendants an incentive to argue for changes in the law by 
allowing them to benefit if they successfully persuade courts to 
overturn adverse precedents. Recognizing a good faith exception for 
changing law would mean that defendants could not benefit from 
arguments to change that law. Defendants would no longer make such 
arguments, substantially impairing the adversarial process that the 
Supreme Court needs to analyze constitutional interests accurately. 
Recognizing a good faith exception for overturned law would introduce 
a systemic bias into Fourth Amendment litigation: it would encourage 
the prosecution to argue for changes in the law in its favor but 
discourage the same argument from the defense. The result would be a 
systematic skewing of constitutional arguments in the government's 
favor which would ensure the retention of erroneous precedents that 
allow practices that should be recognized as unconstitutional. 
 

1 LaFave, Search and Seizure: A Treatise on the Fourth Amendment, § 1.3(h) (5th Ed. 2013), 

quoting Kerr, Good Faith, New Law, and the Scope of the Exclusionary Rule, 99 Geo. L.J. 

1077, 1082 (2011). 

Based on the foregoing, the Court makes the following, 

ORDER 
 
The Defendant’s motion to suppress is GRANTED. 
 
 
 
 
Dated: April 1, 2014 _________________________________ 
  Mark Wernick 
  Judge of District Court 
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